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U.S. Customs Service 


Treasury Decisions 


(T.D. 79-109) 
Fish—Tariff-Rate Quota 


Tariff-rate quota for the calendar year 1979, on fish dutiable under item 110.50, 
Tariff Schedules of the United States (TSUS) 


AGENCY: U.S. Customs Service, Departr ent of the Treasury. 


ACTION: Announcement of the quota quantity on certain fish for 
calendar year 1979. 


SUMMARY: The tariff-rate quota for fish pursuant to item 110.50, 
TSUS, for the 1979 calendar year is 42,743,532 pounds. 
EFFECTIVE DATES: The 1979 tariff-rate quota is applicable to 
fish described in item 110.50, TSUS, which are entered, or withdrawn 
from warehouse, for consumption during calendar year 1979. 

FOR FURTHER INFORMATION CONTACT: Helen C. Rohr- 
baugh, Head, Quota Section, Duty Assessment Division, Office of 
Operations, U.S. Customs Service, Washington, D.C. 20229; 
202-566-8592. 

SUPPLEMENTARY INFORMATION: Each year the tariff-rate 
quota for fish described in TSUS, is from the average aggregate 
apparent annual consumption in the United States of fish, fresh, 
chilled or frozen, fillets, steaks, and sticks, of cod, cusk, haddock, 
hake, pollock, and rosefish, in the 3 preceding years, as provided for 
in headnote 1, part 3A, schedule 1. 

It has been determined that the average aggregate consumption 
for calendar years 1976 through 1978 was 284,956,882 pounds. There- 
fore, the quota quantity of fish, item 110.50, TSUS, for calendar 
year 1979 is 42,743,532 pounds. 

R. E. CHasen, 
Commissioner of Customs. 


[Published in the Federal Register, Apr. 13, 1979 (F.R. 22238)] 
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(T.D. 79-110) 


Cheese From Austria—Revocation of Countervailing Duty 
Determination 


Countervailing duty order with respect to cheese from Austria is revoked; section 
159.47, Customs Regulations, amended 


TITLE 19—CUSTOMS DUTIES 
Cuapter I—U.S. Customs Srrvice, DepaRTMENT OF THE TREASURY 
PART 159—LIQUIDATION OF DUTIES 


AGENCY: US. Customs Service, Treasury Department. 
ACTION: Revocation of countervailing duty determination. 


SUMMARY: This notice is to advise the public that the counter- 
vailing duty determination on cheese from Austria is being revoked 
because the subsidies paid to exporters and for producers of this 
merchandise have been eliminated and there is no likelihood of resump- 
tion. 


EFFECTIVE DATE: April 10, 1979. 


FOR FURTHER INFORMATION CONTACT: Charles F. Gold- 
smith, economist, Office of Tariff Affairs, U.S. Department of the 
Treasury, 15th Street and Pennsylvania Avenue NW., Washington, 
D.C. 20220; telephone 202-566-2323. 

SUPPLEMENTARY INFORMATION: A notice entitled “‘Counter- 
vailing Duties—Cheese from Austria,” T.D. 76-10, was published in 
the Federal Register of January 7, 1976 (41 F.R. 1274). The notice 
stated that it had been determined that producers and/or exporters 
of cheese from Austria received benefits which constituted the payment 
or bestowal of bounties or grants, within the meaning of section 303 
of the Tariff Act of 1930, as amended (19 U.S.C. 1303) by virtue of two 
programs of the Government of Austria, namely a price support system 
for soft cheese and direct export subsidies for hard cheese. Accordingly, 
imports of cheese from Austria were subject to countervailing duties. 

Concurrent with the above determination, a notice entitled ‘“‘Waiver 
of Countervailing Duties,” T.D. 76-11, concerning the subject mer- 
chandise was published in the Federal Register (41 F.R. 1275). 

In accordance with the terms of the waiver, the Government of 
Austria has eliminated the subsidies given to producers and/or ex- 
porters of hard cheese. Furthermore, Treasury has been informed that 
the Government of Austria has ceased all support payments to dairy 
products that would be exported to the United States. While the Gov- 
ernment of Austria maintains milk support payments, these payments 
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are made only for home market sales. Accordingly, it is determined 
that a bounty or grant within the meaning of section 303, Tariff Act 
of 1930, as amended (19 U.S.C. 1303), is no longer being paid or be- 
stowed upon the manufacture, production, or exportation of cheese 
from Austria, and there is no likelihood of resumption of the payment 
or bestowal of a bounty or grant on such merchandise. 

T.D. 76-10 is hereby revoked with respect to all entries of dutiable 
cheese from Austria which have not been liquidated, or the liquidation 
of which has not become final, on or after (date of publication in the 
Federal Register). Customs officers will be instructed to proceed with 
liquidation of all such entries without regard to countervailing duties. 

The table in section 159.47(f) of the Customs Regulations (19 
CFR 159.47(f)) is amended by deleting from the column headed 
“Country” the name “Austria”; from the column headed ‘Com- 
modity” the word ‘Cheese’; from the column headed “Treasury 
decision,” the Nos. “76-10” and “76-11”; and from the column 
headed ‘‘Action,’”’ the words ‘Bounty declared-rate” and “Imposition 
of countervailing duties waived.” (R.S. 251, see. 303. as amended, 
624, 46 Stat. 687, 759, 88 Stat. 2049, 19 U.S.C. 66, 1303, as amended, 
1624.) 

Pursuant to Reorganization Plan No. 26 of 1950 and Treasury 
Department order 190, revision 15, March 16, 1978, the provision of 
Treasury Department order No. 165, revised, November 2, 1954, 
and section 159.47 of the Customs Regulations (19 CFR 159.47), 
insofar as they pertain to the issuance of a revocation order by the 
Commissioner of Customs, are hereby waived. 

April 3, 1979. 

Rospert H. MunpHEm, 
General Counsel of the Treasury. 


{Published in the Federal Register, Apr. 10, 1979 (F.R. 21260)] 


T.D. 79-111 
Foreign Currencies—Daily Rates for Countries not on Quarterly List 


Rates of exchange based on rates certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York for the Hong Kong dollar, Iran rial, 
People’s Republic of China yuan, Philippines peso, Singapore dollar, and 
Thailand baht (tical) 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified 
buying rates for the dates and foreign currencies shown below. The 
rates of exchange, based on these buying rates, are published for the 
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information and use. of Customs officers and others concerned pursuant 
to part 159, subpart C, Customs Regulations (19 CFR 159, sub- 
part C). 


People’s Republic of China yuan: 
March 26, 1979 


. 633874 
March 30, 1979 
Hong Kong dollar: 
Moreh 26; 1979 soo tes ee ee eee $0. 200965 
March 27, 1979 . 200401 
March 26 A0Te. . 6 ba docusewes. = <sceae as . 202020 
March 29, 1979 . 201857 
Mareh 20, 1070.2: . Ses icthind. aetiieee . 200562 
Iran rial: 
March 26, 1979 
through . 013075 
March 29, 1979 
March 30, 1979 . 013350 
Philippines peso: 
March 26, 1979 
CS ce eect oe des. acces $0. 1365 
March 29, 1979 
March 30, 1979 . 1370 
Singapore dollar: 
March 26, 1979 . 458926 
BUMPER Dis Wes i ee Bee eS coe eceeee . 458295 
March 28, 1979 . 459242 
Daaren Be, Were. on eee ee eee eeaee . 458505 
March :30, 1979 . 457666 
Thailand baht (tical): 
March 26, 1979 


through $0. 0505 
March 30, 1979 


(LIQ-3-0:D:E) 
Date: April 9, 1979. 
Ben L. Irvin, 
Acting Director, 
Duty Assessment Division. 
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T.D. 79-112 


Foreign Currencies—Variances From Quarterly Rate 


Rates of exchange based upon rates certified to the Secretary of the Treasury 
by the Federal Reserve Bank of New York 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in T.D. 79-16 for the following countries. 
Therefore, as to entries covering merchandise exported on the dates 
listed, whenever it is necessary for Customs purposes to convert such 
currency into currency of the United States, conversion shall be at the 
following rates: 


Japan yen: 
March 26, 1979 $0. 004836 
March 27, 1979 . 004827 
March 28, 1979 . 004810 
March 29, 1979 . 004799 
March 30, 1979 . 004771 

Portugal escudo: 
March 29, 1979 $0. 020713 
March 30, 1979 

(LIQ-3-0:D:E) 

Date: April 9, 1979. 
Ben L. Irvin, 
Acting Director, 
Duty Assessment Division. 


(TD 79-113) 
Foreign Currencies—Quarterly List of Rates of Exchange 


List of buying rates in U.S. dollars based upon rates certified to the Secretary 
of the Treasury by the Federal Reserve Bank of New York 


The table below lists rates of exchange, in U.S. dollars for certain 
foreign currencies, based upon rates certified to the Secretary of the 
Treasury by the Federal Reserve Bank of New York under the 
provisions of section 522(c), Tariff Act of 1930, as amended (31 U.S.C. 
372(c)), for the information and use of Customs officers and others 
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concerned pursuant to part 159, subpart C, Customs Regulations 
(19 CFR 159, subpart C). 


List of foreign currency values based on rates certified to the Secretary 
of the Treasury by the Federal Reserve Bank of New York under pro- 
visions of section 522(c), Tariff Act of 1930, as amended 


QUARTER BEGINNING APRIL 2, 1979 TO JUNE 30, 1979 


Country Name of currency U.S. dollars 


$1. 


ICE ois Se ee eg 
France 





Malaysia 
Mexico 


. 195084 
Portugal . 020606 


Republic of South Africa ; . 1820 
1 . 914648 
Rupee . 664550 
Krona . 228180 
. 586682 

. 6673 

(LIQ-3-0:D:E) 
Date: April 9, 1979. 
Ben L. Irvin, 
Acting Direetor, 
Duty Assessment Division. 
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(T.D. 79-114) 
Bonds 


Approval and discontinuance of carrier bonds, Customs form 3587 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol “‘D”’ 
indicates that the bond previously outstanding has been discontinued 
on the month, day, and year represented by the figures which follow. 
“PB” refers to a previous bond, dated as represented by figures in 
parentheses immediately following, which has been discontinued. If 
the previous bond was in the name of a different company or if the 
surety was different, the information is shown in a footnote at the end 


of the list. 
Dated: April 6, 1979. 


Name of principal and surety 


Air Freight Specialist, Inc., 333 N. 25th St., Mil- 
waukee, WI; motor carrier; St. Paul Fire & Marine | 
Ins. Co. | 

(PB 12/1/69) D 3/7/79! 


Alto’s Express, Inc., Route 130 and Prince Ave., | 
Pennsauken, NJ; motor carrier; The Home Indem- 
nity Co. 

D 3/23/79 


Anderson Trucking Service, Inc., 203 Cooper Avenue | 
North, St. Cloud, MN; motor carrier; The North 
River Ins. Co. | 

Athens Transportation Service, 755 No. Capitol Ave., 

San Jose, CA; motor carrier; Washington Interna- 

tional Ins. Co. 

(PB 3/8/68) D 1/25/79 2 


Barnes Truck Line, Inc., Wilson, NC; motor carrier; | 
Fireman’s Fund American Ins. Co. 
D 2/26/79 


Cain Motor Lines, Inc., P.O. Box 24253, Houston, TX; 
motor carrier; St. Paul Fire & Marine Ins. Co. 


Cartwright Van Lines, Inc., Cartwright International 
Van Lines, Inc., Cartwright Ave., Grandview, MO; 
motor carrier; St. Paul Fire & Marine Ins. Co. 


Checker Express Co., 6801 South 13th St., Milwaukee, 
WI; motor carrier; St. Paul Fire & Marine Ins. Co. | 
(PB 11/29/76) D 11/12/78 3 


Roger A. Chilton d/b/a Chilton Trucking Co., 405 N. 
14th St., Beaumont, TX; motor carrier; St. Paul 
Fire & Marine Ins. Co. 


Date of bond 


Mar. 


Mar. 


Dec. 


Jan. 


Feb. 


7, 1979 


12, 1974 


22, 1978 


25, 1979 


16, 1976 


5, 1979 


y. 27,1978 


Feb. 


Jan. 


14, 1979 


31, 1979 


Da 


te of ap- 


proval 


Mar 


7, 1979 


- 13,1974 


- 13,1979 


2, 1979 


6, 1979 


. 23,1979 


Filed with district 
director/area 
director/amount 


Milwaukee, WI; 
$25,000 


Philadelphia, PA; 
$50,000 


Milwaukee, WI; 
$25,000 


San Francisco, CA; 
$25,000 


Wilmington, NC; 
$25,000 


Houston, TX; 
$25,000 

St. Louis, MO; 
$25,000 


Milwaukee, WI; 
$25,000 


Port Arthur, TX; 
$25,000 
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Date of ap- | Filed with district 


Name of principal and surety Date of bond proval ea |Past director/area 


Girector/amount 


| Cleveland, OH; 
| $50,000 
| 


port, P.O. Box 78, Vandalia, OH; motor carrier; 
Commercial Union Ins, Co. 


Consolidated Rail Corp., 6 Penn Center Plaza, Phila- | Nov. 7, 1978 
delphia, PA; motor carrier; National Union Fire 
Ins. Co. 
(PB 3/22/77) D 2/12/79 4 


12,1979 | Philadelphia, PA; 


} 
Dayton Air Freight, Inc., Dayton International Air- | Jan. 1,1979 ie - 12,1979 
4 $100,000 


CURTIS, Inc., 4810 Pontiac St., Commerce City, 5 . 20,1978 | El Paso, TX; 
CO; motor carrier; Transport Indemnity Co. $25,000 
(PB 12/2/76) D 1/20/78 § 


Delaware Ship Supply Co., Inc., 1820 S. 4th St., . 10,1978 . 20,1978 | a PA; 
Philadelphia, PA; motor carrier; Aetna Ins. Co. i $25, 
D 3/10/79 


A. N. Deringer, Inc., 64-66 North Main St., St. Al- . 14,1979 . 20,1979 | St. Albans, VT; 
bans, VT; freight forwarder; St. Paul Fire & Marine $50,000 
Ins. Co. 


Doudell Trucking Co., Inc., 555 E. Capitol Ave., 197 . 2,1979 | San Francisco, 
Milpitas, CA; motor carrier; Peerless Ins. Co. CA; $25,000 
(PB 2/20/74) D 2/2/79 


Edwards Trucking, Inc., P. O. Drawer 428, Heming- - 30,1979 . 9,1979 | Charleston, SC; 
way, SC; motor carrier; Liberty Mutual Ins. Co. ; $25,000 
(PB 2/23/71) D 2/9/79 6 


Freeport Maritime Supply Co., 215 Oak, P.O. Box 1,1979 | } 19,1979 | Galveston, TX; 
2246, Freeport, TX; motor carrier; Aetna Ins. Co. $25,000 


Tom Gallo, Box 151, Wicker St., Ticonderoga, NY; 12, 1979 
motor carrier; St. Paul Fire & Marine Ins. Co. 


| 

| 

Ogdensburg, N Y; 
| 
(PB 6/3/69) D 3/19/79? | 
} 


25,000 


Glengarry Transport Ltd., Alexandria, Ontario KOC . 21, 197 . 15,1979 


| Ogdensburg, NY; 
IAO; motor carrier; The Hanover Ins. Co. 


$25,000 


David Graham Co., 2307 Bristol Pike, Croydon, PA; | Jan; 30,1976 . 5,1976 
motor carrier; Midland Ins. Co. 
D 2/6/79 


| Philadelphia, PA; 
$50,000 


Hilt Truck Line, Inc., P.O. Box 988 D.T.S., Omaha, - 16,1979 - 16,1979 | 
NB; motor carrier; St. Paul Fire & Marine Ins. Co. 
(PB 2/16/72) D 2/16/79 


Chicago, IL; 
$25,000 


| 
| 


Holt Motor Express, Inc., 701 N. Broadway, Glouces- 30, 1969 5, 1969 | Philadelphia, 
ter City, NJ; motor carrier; Fidelity & Deposit Co. $25,000 
of MD 
D 4/30/79 


B. J. McAdams, Inc., Route 6, Box 15, North Liitle . 21,1978 30,1978 | Nogales, AZ; 
Rock, AR; motor carrier; Pane Ins. Co. $25,000 
(PB 11/21/77) D 3/19/79 


J.J. Maloney Co., 7235 Boulevard Ave., Pennsauken, - 5,197 12,1979 | Philadelphia, 
NJ; motor carrier; The Ohio Casualty Ins. Co. $25,000 
(PB 11/29/69) D 2/12/79 ® 
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Name of principal and surety 


North American Van Lines, Inc., Box 988, Fort 
Wayne, Allen County, IN; motor earrier; Safeco Ins. 
Co. of America 

(PB 1/1/66) D 12/20/78 # 


North Star Transport, Inc., Route 1, Hwy 
Thief River Falls, MN; motor carrier; St 
& Marine Ins. Co. 

(PB 3/24/72) D 3/15/79 


. 59 North, 
. Paul Fire 


Northwest Transport Service Inc., 5231 Monroe, Den- 
ver, CO; motor carrier; Reliance Ins. Co. 
(PB 10/12/72) D 7/30/75 12 


Overland Express Co., P.O. Box 12156, Houston, TX; 
motor carrier; The Aetna Casualty and Surety Co. 


Pennsylvania Truck Lines, Inc., Great Valley Corpo- | 


rate Center, 84 Great Valley Parkway, Malvern, 
PA; motor carrier; National Union Fire Ins. Co. 


Porter Trucking Co., Inc., 370 Wampanoag Trail, East 
Providence, R1; motor carrier; Fidelity and Deposit 
Co. of MD. 

(PB 10/28/77) D 2/15/79 33 

Quick Air Freight, Inc., Columbus International Air- 
port, P.O. Box 19825, Columbus, OH; motor carrier; 
Liberty Mutual Ins. Co. 


Dean Rappleye, Inc. (A CA Corp), P.O. Box 204, 
West Jordan, UT; motor carrier; St. Paul Fire & 
Marine Ins. Co. 


Rhett Transport Inc., 31 Brill St., Newark, NJ; motor 
carrier; Old Republic Ins. Co. 


Norwalk Truck Lines, Inc., d/b/a Ringsby-United, 
5773 S. Prince St., Littleton, CO; motor carrier; 
Transport Indemnity Co. 

D 3/28/74 


Sawyer Eastern, Inc., Operator (in part) of Eastern 
Express, Inc., South Haven Square—U.S. Hwy. 6, 
Valparaiso, IN; motor carrier; Aetna Casualty and 
Surety Co. 


Shulman Ine. of Puerto Rico, P.O. Box 1858, Ceramic 
Annex, Carolina, PR; motor carrier; Peerless Ins. 
Co. 

D 10/13/78 


Terminal Transport Co., Inc., 248 Chester Ave. SE; 
Atlanta, GA; motor carrier; Aetna Casualty 
& Surety Co. 

D 3/1/79 


Tumbleson Transfer Co., 5800 S. Washington St., Bar- 
tonville, IL; motor carrier; American States Ins. Co. 
D 1/23/79 





Date of ap- 


Date of bond roval 


Dec. 20,1978 


15, 1979 


30, 1975 


6,1979 | Mar. 


. 12,1979 


15, 1979 | 


9, 1979 | 


Mar. 


16, 1979 | 


8, 1979 


. 16,1979 | 16, 1979 


. 14, 1974 | . 26, 1974 


. 26, 1976 | 


15, 1976 | 


Mar. 1,1976 | } 





Apr. 18,1968 | June 17,1969 


$50,000 
San Francisco, 
CA; 
$25,000 
Newark, NJ; 
! 
| 
| sie 


9 


Filed with district 
., diréctor/area 
director/amount 


New York Seaport; 
$25,000 


Minneapolis, MN; 
$25,000 


El Paso, TX; 
$25,000 


Houston, TX; 
$25,000 

Philadelphia, PA; 
$100,000 


Providence, RI; 
$25,000 


Cleveland, OH; 


$50,000 


E] Paso, TX; 
$25,000 


Chicago, IL; 
$50,000 


San Juan, PR; 
$25,000 


Savannah, GA; 
$50,000 


oe IL: 
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Name of principal and surety 


U.F.T. Transport d/b/a Incorporated Carriers, Ltd., 
P.O. Box 3128, Irving, TX; motor carrier; United 
States Fidelity & Guaranty Co. 

D 5/12/78 


United States Lines, Inc., Ono Broadway, New York, 
NY; water carrier; National Union Fire Ins. Co. 
(PB 1/18/72) D 2/1/79 


Varbus Enterprises, Ine., d/b/a Valley Truck Lines, 
149 West 6th St., Caiexico, CA; motor carrier; Ins. 
Co. of North America 


Virginia-Carolina Freight Lines Inc., P.O. Box 4988, 
Martinsville, VA; motor carrier; Utica Mutual Ins. 
Co. 

D 2/6/79 


Wheaton Van Lines, Inc., 8010 Castleton Rd., P.O. 
Box 50800, Indianapolis, IN; motor carrier; Liberty 
Mutual Ins. Co. 


Widing Transportation Inc., 10145 North Portland 
Rd., Portland, OR; motor carrier; The Hanover 
Ins. Co. 

(PB 3/4/68) D 2/13/79 6 


Witte Transportation Co., 2481 North Cleveland Ave., 
P.O. Box 43564, St. Paul, MN; motor carrier; Con- 
tinental Casualty Co. 


H. A. & J. L. Wood, Inc., Pambina, ND; motor car- 
rier; St. Paul Fire & Marine Ins. Co. 


Dewey L. Young, 804 N. Cage, P.O. Box 783, Pharr, 
TX; motor carrier; Fidelity and Deposit Co.of MD. 


1 Principal is Film Service, Inc. 


Date of bond 


Feb 27,1975 


Feb. 1,1979 


Jan. 31,1979 


Feb. 14,1978 


Feb. 1,1979 


Feb. 13, 1979 


Oct. 20, 1978 


Feb. 28, 1979 


Jan. 10, 1979 


Daie of ap- 
Proval 


Mar. 25, 1975 


Feb. 1,1979 


Jan. 31,1979 


Mar. 24, 1978 


Mar. 6,1979 


Feb. 15, 1979 


Mar. 6, 1979 


Mar. 12, 1979 


Feb. 21, 1979 


2 Principal is Bonded Draying Service, Surety is St. Paul Fire & Marine Ins. Co. 


3 Surety is Aetna Ins. Co. 
‘ Surety is Fireman’s Fund Ins. Co. 


6 Surety is United States Fidelity and Guaranty Co. 


6 Surety is Ins. Co. of North America 


7 Surety is United States Fidelity and Guaranty Co. of MD 


8 Surety is National Bonding & Accident Ins. Co. 
* Surety is the Home Indemnity Co. 

10 Surety is Employers Commercial Union Ins. Co. 
il Surety is Federated Mutual Ins. Co. 

® Surety is Mid-Century Ins. Co. 

13 Surety is Reliance Ins. Co. 

i Surety is New Hampshire Ins. Co. 

15 Surety is St. Paul Fire & Marine Ins. Co. 


(BON-3-03) 


Filed with district 
director/area 
director/amount 


Laredo, TX; 
$25,000 


New York Sea- 
port; 
$100,000 


San Diego, CA; 
$25,000 


Norfolk, VA; 
$25,000 


Cleveland, OH; 
$50,000 


Portland, OR; 
$25,000 


Minneapolis, MN; 
$50,000 


Pembina, ND: 
$25,000 


Laredo, TX; 
$25,000 


Donatp W. Lewis, 
(For Leonard Lehman, Assistant 
Commissioner, Regulations and Rulings). 





CUSTOMS 
(T.D. 79-115) 
TITLE 19—CUSTOMS DUTIES 
Cuaptrrer I—U.S. Customs Servicr, DEPARTMENT OF THE TREASURY 
PART 153—ANTIDUMPING 


Bicycle Tires and Tubes From the Republic of Korea 


AGENCY: US. Treasury Department. 
ACTION: Finding of dumping. 


SUMMARY: This notice is to inform the public that separate inves- 
tigations conducted under the Antidumping Act, 1921, as amended, 
by the U.S. Treasury Department and the U.S. International Trade 
Commission, respectively, have resulted in determinations that bicycle 
tires and tubes from the Republic of Korea are being sold at less than 
fair value and that these sales are injuring an industry in the United 
States. On this basis, a finding of dumping is being issued and, gen- 
erally, all unappraised entries of this merchandise will be liable for 
the possible assessment of special dumping duties. 


EFFECTIVE DATE: April 13, 1979. 


FOR FURTHER INFORMATION CONTACT: Holly Kuga, Op- 
erations Officer, Duty Assessment Division, U.S. Customs Service, 
1301 Constitution Avenue NW., Washington, D.C. 20229; 202- 
566-5492. 


SUPPLEMENTARY INFORMATION: Section 201(a) of the Anti- 
dumping Act, 1921, as amended (19 U.S.C. 160(a)) (referred to in this 
notice as ‘‘the act’’), gives the Secretary of the Treasury responsi- 
bility for determining whether imported merchandise is being sold 
at less than fair value. Pursuant to this authority, the Secretary has 
determined that bicycle tires and tubes from the Republic of Korea 
are being sold at less than fair value within the meaning of section 
201(a) of the act (19 U.S.C. 160(a)). (Published in the Federal 
Register of Dec. 29, 1978 (43 F.R. 61067).) 

Section 201(a) of the act (19 U.S.C. 160(a)) gives the U.S. Inter- 
national Trade Commission responsibility for determining whether, 
by reason of such sales at less than fair value, a domestic industry 
is being or is likely to be injured. The Commission has determined, 
and on March 26, 1979, it notified the Secretary of the Treasury 
that an industry in the United States is being injured by reason of 
the importation of bicycle tires and tubes from the Republic of 
Korea that are being sold at less than fair value within the meaning 
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of the act. Notice of this determination was published in the Federal 
Register of April 4, 1979 (44 F.R. 20308). 

On behalf of the Secretary of the Treasury, I hereby make public 
these determinations, which constitute a finding of dumping with 
respect to bicycle tires and tubes from the Republic of Korea. 

For purposes of this notice, the term “bicycle tires and tubes” 
means pneumatic bicycle tires, and tubes therefor, of rubber or plastics, 
whether such tires and tubes are sold together as units or separately. 

Accordingly, section 153.46 of the Customs Regulations (19 CFR 
153.46) is being amended by adding the following to the list of findings 
of dumping currently in effect. 


Treasury 
Merchandise Country decision 


Bicycle tires and tubes Republic of Korea 


(Secs. 201, 407, 42 Stat. 11, as amended, 18 (19 U.S.C. 160, 173).) 


April 9, 1979. 
Rosert H. Munpuerm, 
General Counsel of the Treasury. 


[Published in the Federal Register, Apr. 13, 1979 (F.R. 22051)] 


(T.D. 79-116) 
Countervailing Duties—X-Radial Steel-Belted Tires From Canada 


Notice of final rate of countervailing duties applicable during 1977 and new 
estimated rate applicable after date of publication of this notice in the Federal 
Register, under section 303, Tariff Act of 1930, by reason of the payment or 
bestowal of a bounty or grant upon the manufacture, production, or expor- 
tation of X-radial, steel-belted tires from Canada 


TITLE 19—CUSTOMS DUTIES 


Cuaprer I—U.S. Customs SErRvIcE 


PART 159—LIQUIDATION OF DUTIES 


AGENCY: US. Treasury Department. 
ACTION: New amount of countervailing duty determined. 


SUMMARY: This notice is to inform the public of the amount of 
countervailing duty which will be assessed on X-radial, steel-belted 
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tires imported from Michelin Tire Manufacturing Co. of Canada, 
Ltd., during 1977. Section 159.47(f) of the Customs Regulations is 
being amended to include this notice. 


EFFECTIVE DATE: April 13, 1979. 


FOR FURTHER INFORMATION CONTACT: Vincent P. Kane, 
Duty Assessment Division, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229; 202-566-5492. 


SUPPLEMENTARY INFORMATION: In the Federal Register of 
January 8, 1973 (88 F.R. 1018), the Commissioner of Customs gave 
notice that the U.S. Customs Service had determined that exports 
of X-radial, steel-belted tires, manufactured by Michelin Tire Manu- 
facturing Co. of Canada, Ltd., are subject to bounties or grants within 
the meaning of section 303, Tariff Act of 1930, as amended (19 U.S.C. 
1303) (referred to in this notice as “the act’). 

At that time, notice was given that X-radial, steel-belted tires, 
manufactured by Michelin Tire Manufacturing Co. of Canada, Ltd., 
imported directly or indirectly from Canada, if entered for consump- 
tion or withdrawn from warehouse for consumption after the expira- 
tion of 30 days after publication of that notice in the Customs BULLE- 
TIN, would be subject to the payment of countervailing duties equal 
to the net amount of any bounty or grant determined or estimated to 
have been paid or bestowed. 

In the Federal Register of July 23, 1976 (41 F.R. 30325), the Com- 
missioner of Customs gave notice that a deposit of estimated counter- 
vailing duties, in the amount of 2.513 percent of the f.o.b. vaiue of 
each tire, would be required at the time of entry of the subject mer- 
chandise for consumption or upon its withdrawal from warehouse for 
consumption on or after January 1, 1976. This estimated deposit of 
2.513 percent remained in effect during calendar year 1977. 

From information received since the issuance of the notice of July 
23, 1976, it has been finally ascertained and determined, or estimated, 
that the net amount of the bounty or grant paid or bestowed upon the 
subject merchandise is 1.48 percent of the f.o.b. value of each tire 
during 1977, and countervailing duties in this amount will be collected 
upon the liquidation of all entries of the subject merchandise for 
consumption or withdrawals thereof from warehouse for consumption 
during the period January 1 through December 31, 1977. 

On the basis of information presently available, the amount of such 
bounty or grant applicable to shipments of X-radial, steel-belted tires, 
manufactured by Michelin Tire Manufacturing Co., of Canada, Ltd., 
imported directly or indirectly from Canada, entered for consumption 
or withdrawn from warehouse for consumption on or after (the date 
of publication of this notice), is estimated to be 1.27 percent of the 





14 CUSTOMS 


f.o.b. value of each tire. (The estimated amount set forth above super- 
sedes the estimated amount which was published in the Federal 
Register notice of Jan. 12, 1978 (43 F.R. 1790) and was applicable 
to entries of the subject merchandise from Jan. 12, 1978, to the date of 
publication of this notice.) Accordingly, until further notice, upon the 
entry for consumption or withdrawal from warehouse for consumption 
of such dutiable X-radial, steel-belted tires, manufactured by Michelin 
Tire Manufacturing Co. of Canada, Ltd., imported directly or in- 
directly from Canada, which benefit from such bounties or grants, 
there shall be collected, in addition to any other duties estimated or 
determined to be due, estimated countervailing duties of 1.27 
percent of the f.0.b. value of each tire. 

Declaration of the net amount of the bounties or grants finally 
ascertained and determined, or estimated, with respect to such mer- 
chandise will be published in subsequent issues of the Customs 
Bu.ietin and the Federal Register. 

The liquidation of all entries for consumption or withdrawals from 
warehouse for consumption after December 31, 1977, of such dutiable 
X-radial, steel-belted tires, manufactured by Michelin Tire Manufac- 
turing Co. of Canada, Ltd., imported directly or indirectly from 
Canada which benefit from such bounties or grants shall continue to 
be suspended pending declarations of the net amounts of the bounties 
or grants paid or bestowed. 

The table in section 159.47(f) of the Customs Regulations (19 CFR 
159.47(f)) is amended by inserting in respect to the commodity 
‘“‘X-radial, steel-belted tires manufactured by Michelin Tire Manu- 
facturing Co. of Canada, Ltd.” the number of this Treasury decision 
in the column headed “‘Treasury decision,’”’ and the words ‘Final rate 
declared, new estimated rate” in the column headed ‘‘Action.” 

(R.S. 251, as amended, secs. 303, as amended 624; 46 Stat. 687, 
759, 88 Stat. 2050; 19 U.S.C. 66, 1303, as amended, 1624.) 

Pursuant to Reorganization Plan No. 26 of 1950 and Treasury 
Department order 190 (revision 15), March 16, 1978, the provisions 
of Treasury Department order 165, revised, November 2, 1954, and 
section 159.47 of the Customs Regulations (19 CFR 159.47), insofar 
as they pertain to the issuance of a countervailing duty order by the 
Commissioner of Customs, are hereby waived. 

April 9, 1979. 


Rosert H. MunpuHEM, 
General Counsel of the Treasury. 


{Published in the Federal Register, Apr. 13, 1979 (44 F.R. 22052)] 





Customs Service Decisions 


The following are decisions made by the U.S. Customs Service where 
the issues involved are of sufficient interest or importance to warrant 
publication in the Customs Bu..etin. 

April 5, 1979. 

Lreonarp LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


(C.S.D. 79-112) 


Classification: Woman’s Pullover With Decorative Overstitching; 
Ornamentation 
Date: May 5, 1978 


File: CLA-2:R:CV:MC 
051846 PR 


Area Director or Customs, 
John F. Kerinedy International Airport, 
New York, N.Y. 10430. 
Dear Sir: This protest is against your decision in the liquidation on 


June 27, 1975, of entry No. K366770, dated May 14, 1975. It involves 
the tariff classification of certain women’s pullovers. 

The merchandise is a product of Hong Kong. The sample garment 
is a fine-gage, round-neck, long-sleeve, knit pullover, which is indicated 
to be composed of 70 percent manmade fibers and 30 percent wool. A 
value breakdown from the spinner indicates that the garment is 
in chief value of wool. On the front of the garment there are wide 
rows of noncontrasting stitching on top of seams that were previously 
stitched together. This overstitching is readily visible and presents a 
decorative appearance. It is because of the presence of this over- 
stitching that the garment was classified under the provision for other 
women’s or girls’ wearing apparel, ornamented of wool, in item 
382.02, Tariff Schedules of the United States (TSUS). 

The law in this area is clear. If a feature on a garment is listed in 
headnote 3, schedule 3, TSUS, then it is the primary purpose served 
by that feature that governs the determination of whether that 
garment is ornamented for tariff purposes. Blairmoor Knitwear Corp. 
v. United States, 60 Cust. Ct. 338, C.D. 3396 (1968). Thus, while an 
ornamental feature may incidentally serve a functional purpose on a 
garment, if the ornamental purpose is paramount and the functional 
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purpose is only incidental, that feature constitutes ornamentation 
for tariff purposes. 

There is no question that the gisesitichitiy adds strength to the 
seams to which it is applied and also prevents, to a certain extent, 
any raveling at the points where it is applied. The overstitching also 
holds the seam edges, which are on the underneath side of the garment 
in a flat position. However, the importer does admit that the over- 
stitching tends to visually highlight the curvature of the wearer’s 
bust and that the garment is unmarketable without the addition 
of that stitching. 

Removal of the overstitching does not affect the integrity of the 
garment nor does it result in an incomplete garment. The first applied 
(hidden) stitching provides what appears to be more than adequate 
strength to hold the seams together. Further, the two side seams on the 
sample garments do not have the overstitching that the two front 
seams have and are held together with what appears to be the same 
hidden stitching as the two front seams. This feature refutes the 
contention that the overstitching on the more visable front seams is 
primarily utilitarian. We have noted that the side seam edges are 
finished so that they will not ravel while the front seams are not. 

In determining if a feature on a garment constitutes ornamentation 
for tariff purposes, the saleability of the garment without that feature 
is not a determinative factor. In this instance, the garment is complete 


without the decorative overstitching. Therefore it appears that the 
primary reason for the application of the decorative stitching is to 
make that garment more attractive although it does incidentally 
serve to some degree to prevent raveling. 

Accordingly, the garment was. properly classified in item 382.02, 
TSUS, and you are directed to deny the protest in full. Your file and 
samples are returned herewith. 


(C.S.D. 79-113) 


Classification: Woman’s Denim Pants With Decorative Labels 
Attached to Waistband; Ornamentation 


Date: May 16, 1978 
File: CLA-2:R:CV:MC 
054738 EA 
To: Area Director of Customs, Newark, N.J. 07114. 
From: Director, Classification and Value Division. 
Subject: Request for internal advice No. 193/77. 


This is in regard to your request for internal advice No. 193/77, 
dated November 25, 1977, pertaining to the classification of women’s 
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cotton denim pants with decorative textile labels affixed to the out- 
side of the waistband. Samples were submitted, consisting of eight 
different styles of denim jeans all designed for the wearing of belts, 
and all containing decorative labelson the waist bands. The width of 
the labels approximates the width of:the belt loops, although in several 
cases the labels would be slightly visible above or below a belt of the 
maximum width that the loops would permit. 

It is your position that the labels on the sample merchandise 
constitute ornamentation, for tariff purposes, even if completely or 
substantially obscured by a belt. This position is in concurrence with 
a memorandum from the Chief, Duty Assessment Branch 5/10, 
New York Seaport area, dated December 23, 1977. It is the further 
position of New York, that regardless of whether or not a uniform 
and established practice exists of classifying labels on waistbands of 
garments designed to be worn with a belt, as nonornamental, to rule 
to the contrary would not require notification of a change in practice 
because such practice or policy is contrary to judicial decisions and 
provisions of the Tariff Schedules of the United States (TSUS). 

The issue of whether labels on the waistband of garments designed 
to be worn with a belt constitute ornamentation has been consistently 
answered in the negative in a number of headquarters rulings since 
1974. The rulings have been widely circulated and it is our belief that 
a practice of classification consistent with such rulings exists. This 
practice is well known to those segments of the importing community 
involved in the cotton denim garment trade and a change in such 
practice would result in a higher rate of duty. Under these circum- 
stances the posting of notice of a proposed change, if such change is 
contemplated, would be required. 

You state that since merchandise is classified in its condition as 
imported, and since the labels are clearly visible on the subject gar- 
ments at the time of importation, the garments are ornamented. Not 
only are labels attached to the waistbands of the garments, but in the 
condition as imported, each garment is constructed in such a way as to 
be designed for wearing with a belt, a belt of sufficient width to ob- 
scure all or substantially all of such labels. It follows that in their 
imported condition, the garments are designed in such a manner that 
the labels will not be visible when worn. An individual consumer may, 
of course, choose not to wear a belt, or to wear the garment in any 
other manner that is inconsistent with its design, as a matter of per- 
sonal taste. However, it is the condition of the article at the time of 
of importation rather than the individual preference of the consumer 
that governs the tariff classification of merchandise. Miniature Fash- 
ions Inc. v. United States, 54 CCPA 11, C.A.D. 894 (1966). 

We are aware of no judicial determination contrary to the practice, 
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or even concerned with the issue of the visibility of labels as orna- 
mentation. Nor does the practice appear to be contrary to any of the 
provisions of the tariff schedules. The existence of provisions for orna- 
mented underwear does not contradict our position since labels or 
other embellishments on underwear would similarly not constitute 
ornamentation unless they were visible on the garment as it is de- 
signed to be worn. Nor does the position appear contrary to the 
definition of the term “ornamented” in headnote 3 of schedule 3, 
TSUS, since labels would not tend to adorn, enhance, embellish, or 
decorate a garment which is designed so the labels are completely or 
substantially obscured. 

For the reasons stated above, it is the conclusion of this office that 
the practice of classifying garments with labels on the waistband as 
not ornamented is not contrary to judical determination or provisions 
of the tariff schedules. As the practice is not clearly wrong, under 
section 177.10, Customs Regulations, a change of practice is inappro- 
priate. 

Regarding the samples forwarded under the instant internal advice 
request, only the garments designated ‘Hot Rod” and “Bushwacker” 
contain labels which, in addition to a border, would be at all visible 
above or below a belt. Even in the case of these models however, the 
portion of the label that is visible is insignificant and would not serve 
to embellish the appearance of the garments when worn as designed. 

Accordingly, in the case of all submitted samples, none would be 
classifiable under a provision for ornamented wearing apparel as a 
consequence of the attached waistband labels. 


(C.S.D. 79-114) 


Duty Assessment: Cost of Component Materials; Value 
of Waste Material 


Date: June 15, 1978 
File: CLA-2:R:CV:MC 
059018 PR 


To: Area Director of Customs, New York Seaport, New York, N.Y. 
10048. 

From: Director, Classification and Value Division. 

Subject: Request for reconsideration of headquarter’s response to 
internal advice request No. 86/77. 


In headquarters reply to the referenced internal advice request, 
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file 052196, dated November 18, 1977,! it was stated that adding the 
value of waste material incurred during the manufacturing process to 
the cost of the ultimate product constitutes a bookkeeping fiction which 
does not reflect the actual or real cost to the manufacturer. In this 
connection, an example was given. 

In your memorandum of December 23, 1977, file S:C:D10-PKL-— 
437, you correctly point out that there exists an acceptable method 
of computing cost to the manufacturer which does include considering 
the cost of lost material. 

The approach taken in headquarters ruling of November 18, 1977, 
was to start with the actual cost to the manufacturer of all the material 
needed to derive the finished product. The approach you have sug- 
gested breaks down the cost on a per unit basis according to the 
amount of material found in the finished product. The difference 
between the two methods is the starting point. While either approach 
is acceptable, in the subject internal advice request, it appeared the 
cost statement submitted started with the initial cost of the material 
to the manufacturer and added the value of waste to that cost. 

In your memorandum, you also referred to headquarters letter 
049911, which ruled on a request for internal advice No. 23/77. You 
have interpreted that ruling to mean that statements by manufacturers 
concerning their actual losses should be accepted unless concrete 
evidence exists to contradict those statements. 

In this regard, your attention is directed to our ruling of October 14, 
1977, file 052683, request for internal advice No. 74/77, wherein we 
quoted from Seeberger v. Hardy, 150 U.S. 420 (1893), the same quote 
which was contained in our response to internal advice request No. 
23/77. In the October 14 ruling, we stated, 


We interpret that statement to mean that where a cost break- 
down of the component materials in an article is submitted to the 
Customs Service, that cost breakdown must be accepted as 
accurate unless (1) the cost breakdown in incomplete, (2) the 
Customs Service has evidence in its possession that the cost 
breakdown is erroneous, or (3) the cost breakdown is so patently 
inaccurate on its face that Customs officers have both reason and 
cause to look to other reasonable factors in determining the 
component material of chief value. 


We believe that this is a clear statement of headquarters position. 


1 Published as T.D. 78-203. 
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(C.S.D. 79-115) 


Classification: Mountain Climbing Ropes; Change in Classification 
Based on The Newman Importing Company, Inc. v. Uniied Staies, 
C.D. 4648 


Date: June 21, 1978 
File: CLA-2:R:CV:MC 
054988 PR 


To: Area Director of Customs, New York, N.Y. 10048. 

From: Director, Classification and Value Division. 

Subject: Request for internal advice No. 43/78 concerning the classi- 
fication of mountain climbing ropes. 


The subject internal advice request concerns the tariff classification 
of braided nylon ropes which are imported in lengths of 120, 150, and 
165 feet. Promotional material submitted with the request indicates 
that the nylon mountain climbing ropes are of a “kernmantel con- 
struction—a braided-shaped sheath over a uniquely designed core.” 
We are unfamiliar with the term “kernmantel” and are unable to 
find its definition in any of various dictionaries which we have con- 
sulted. Each of the three samples have a braided manmade fiber outer 
sheath and a core made up of 3-ply, manmade fiber yarns which 
appear to be composed of continuous filaments, as do the yarns 
forming the outer sheath. Of the two samples that are stated to 
have 11 millimeter diameters, one has 14 core yarns and one has 
13 core yarns. The sample which is indicated to be 9 millimeters in 
diameter has eight core yarns. 

The merchandise was entered under the provision for braids not 
suitable for making or ornamenting headwear, tubular with a nen- 
elastic core, in item 348.00; Tariff Schedules of the United States 
(TSUS). The importer was apparently advised by Customs officials 
that classification of the merchandise under the provision for other 
articles of textile materials, not specially provided for, of manmade 
fibers, in item 389.62, TSUS, was contemplated. The importer now 
contends that the merchandise is properly classifiable under the pro- 
vision for other sporting equipment, not specially provided for, in 
item 735.20, TSUS. 

The Customs Service has previously ruled in ORR ruling 76-7, 
which circulated a letter of June 11, 1974, file 472.722, that mountain 
climbing ropes imported in lengths of 120, 150, and 165 feet were classi- 
fiable in 389.60, TSUS, the predecessor provision to item 389.62. The 
merchandise involved in that ruling also consisted of tubular braids 
with nonelastic cores. Unfortunately, for some reason of which we are 
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not aware, our ruling of June 11, 1974, was not circulated until May 10, 
1976. Between the date the ruling was issued and the date of circula- 
tion, the United States Customs Court decided the case of The New- 
man Importing Company, Inc. v. United States, 76 Cust. Ct. 143, C.D. 
4648 (decided Apr. 26, 1976): In that case, the court held that back- 
packing was a sport and that tents specially designed to be carried and 
used as shelters in the sport of backpacking are classifiable as sports 
equipment in item 735.20. The court stated: 


I have concluded from the evidence that backpacking is the 
activity of traveling on foot in relatively wild areas and maintain- 
ing oneself with supplies and equipment carried on one’ s back. 
This activity falls within my understanding of the term “sport.” 
It possesses to a meaningful degree the same attributes of 
healthy, challenging and skillful recreation which characterize 
such acknowledged sports as scuba diving, skiing, horseback riding 
and mountain climbing. [Italic added.] 

Accordingly, equipment which is specially designed for use in moun- 
tain climbing is classifiable under the provision for sports equipment. 
In this connection, the following information was obtained from our 
national import specialist concerning mountain climbing ropes. 

The “kernmantel’’ construction which is a braid on braid, imparts 
streneth, elasticity, and abrasion and friction resistance. Nylon fiber 
provides strength, elasticity, suppleness, durability, and resistance to 
water abrasion and friction. To be easy to grasp firmly the rope must 
be 9 mm or 11 mm. Smaller or larger will not permit a good hold. Since 
the rope is doubled for use in rappelling, the lengths must be 120, 150, 
or 165 feet long. This permits descent from 60 to 82.5 foot drops. Long- 
er descents are completed by a series of rappels. Ropes longer than 165 
feet do not provide the strength and elasticity needed in descending. 
Less than 120-foot ropes are not long enough to be used in the sport. 

The information which we have received from your office in addi- 
tion to the above information also indicates a belief that a uniform and 
established practice of classification of the subject merchandise under 
item 389.62 now exists based on ORR ruling 76-7 and on continous 
and uniform liquidations at the port of New York and at other ports. 

It is a cardinal rule of Customs law that a judicial decision, partic- 
ularly one adverse to the Government, shall, in the absence of an 
indication by the Commissioner of Customs to the contrary, take pre- 
cedence over all existing practices with regard to the principles ex- 
pressed therein. See section 152.16(e), Customs Regulations. In this 
instance, the Commissioner of Customs has not indicated that the 
principles in The Newman Importing Company case will not be followed. 
Accordingly, from the date of that decision, the Customs Service 
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should have been applying the holding of that case to articles which 
are specially designed for use in the sport of mountain climbing. 

Although our import specialist’s description of a kernmantel con- 
struction is at variance with the construction of the submitted samples, 
we believe that such variance does not effect the determination that 
the instant merchandise is specially designed for sale and use in moun- 
tain climbing. Accordingly, the subject merchandise, in the lengths 
and widths specified, is classifiable in items 735.20, TSUS, and any 
administrative ruling to the contrary, such as ORR ruling 76-7, is 
hereby rescinded. 


(C.S.D. 79-116) 
Classification: Men’s Safari Jackets; Ornamentation 


Date: June 27, 1978 
File: CLA-2:R:CV:MC 
054952 PR 


To: Area Director of Customs, New York, N.Y. 10048. 

From: Director, Classification and Value Division. 

Subject: Request for internal advice No. 31/78, concerning the tariff 
classification of men’s safari jackets. 


The subject internal advice request concerns the classification of a 
man’s shirt/jacket-style garment manufactured in South Korea. A 
sample has been submitted. 

The sample is a man’s short-sleeve, hip-length garment that has a 
five-button, full-front opening, a button and loop closure at the neck, 
a pointed banded collar, a straight bottom, and adjustable side tabs 
at the waist. It is made from a poplin-like material which is labeled to 
be 65 percent polyester and 35 percent cotton. There are two hip 
area patch pockets with zippers securing the vertical pocket openings 
just off the pockets’ centers. A similar, although smaller, pocket is on 
one breast area. There is a patch pocket with an expandable box pleat 
on the other breast area above which there is a welt pocket with a tab 
and button closure. The patch pocket does not have a flap. On each 
shoulder area there is an epauiet which extends from the shoulder seam 
to the collar band where it is secured by a button. The garment was 
classified as ornamented because of the existence of the epaulets in the 
shoulder areas. For your assistance, we have attached a rough sketch 
of the garment as an addendum to this memornadum. 
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The importer believes that the subject garment should not be 
classified as ornamented because it is a true safari jacket and epaulets 
are a standard part of such a garment. In support of its position that 
the garment is a safari jacket, the importer states that the garment 
is 28 inches long as opposed to a normal 25-inch length, that it has 
four pockets, and it has epaulets. 

In our response to internal advice request No. 110/76, file 047371, 
dated January 27, 1977, it was stated: 


We do not agree with the initiator’s contention that epaulets 
are of a functional nature and, as such, do not constitute orna- 
mentation. Our position has been, and is that epaulets on jackets 
(as well as on coats; blouses, and shirts) serve primarily as a form 
of ornamentation and may otherwise only incidently serve the 
function of holding gloves, scarfs; straps, etc. Therefore, gar- 
ments containing epaulets are normally classifiable as orna- 
mented for tariff purposes. However, raincoats, bush jackets 
(safari or jungle clothing), and military-style garments containing 
unornamented epaulets, assuming other features constituting 
ornamentation are not present, have been classified as unorna- 
mented since it is traditional for those types of garments to con- 
tain epaulets. 


Further, in regard to traditional features, our ruling on internal 
advice request No. 42/76, file 045594, dated August 18, 1976, con- 
tained the following: 

Neither headnote 3, schedule 3, Tariff Schedules of the United 
States (TSUS), nor the court cases defining ornamentation as 
generally — that which is nonfunctional, make exception for 
“traditional” features. Garments with features thereon which 
constitute ornamentation are considered ornamented unless a 
uniform and established practice not to do so exists. Some such 
practices have apparently developed based on the belief that a 
particular style or feature was traditional on a specific type of 
garment. * * * Only those “‘traditional” styles and features for 
which a present uniform and established practice exists are classi- 
fiable as unornamented. 

While the instant garment may be considered in the wearing ap- 
parel trade to be a safari-type style, it is not the type of safari garment 
for which the Customs Service has a uniform and established practice 
of classifying as not ornamented. The bush or safari garment included 
in the practice has a belted waist, two breast patch pockets and two 
front waist patch pockets, each with a secured flap. 

Since there is no practice to classify the instant garment as not 
ornamented, that garment is, because of the presence of the epaulets, 
considered ornamented for tariff purposes and is classifiable, if in 
chief value of manmade fibers, in item 380.04, TSUS. 
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(C.S.D. 79-117) 


Classification: Boy’s Corduroy Pants With Loop Stitched to Leg 
Seam; Ornamentation 


Date: July 5, 1978 
File: CLA-2:R:CV:MC 
054745 EA 


To: Area Director of Customs, New York, N.Y. 10048. 
From: Director, Classification and Value Division. 
Subject: Request for internal advice 197-77. 


In your inquiry of December 15, 1977, internal advice is requested 
with regard to the classification of boys’ corduroy pants from Taiwan. 

The submitted sample, composed of cotton corduroy fabric, features 
a fly-front, zippered-snap closure, belt loops, two rear patch pockets, 
two open top front pockets each having change pockets inside, and 
flare bottom styling. A patch pocket about 2 inches wide and 4 inches 
high appears beneath the rear patch pocket at the outside right leg 
seam, and a textile loop is stitched to the same seam about 1 inch 
above the pocket. 

The principal issue raised by the inquiry is whether the loop 
constitutes ornamentation for tariff purposes. The party initiating 
the request for internal advice is of the position that the loop does 
not constitute ornamentation for the following reasons: (1) The loop 
is primarily functional, and any enhancement to the appearance of 
the garment is incidental. (2) The loop simulates a functional aspect 
on other agrments. 

Headnote:3 (a) (ii), schedule 3, Tariff Schedules. of the. United States 
(TSUS), provides in pertinent part that the term “ornamented” 
means articles of textile material which are ornamented with textile 
fabric. Accordingly, nonfunctional textile fabric, or textile fabric, the 
functional purpose of which is merely incidental to its principal func- 
tion of adorning, embellishing, decorating or enhancing the appearance 
of the textile article to which affixed, constitutes ornamentation for 
tariff classification purposes. 

Loops, similar to the one appearing on the sample, frequently 
appear on work garments and are used for suspending hammers and 
other tools, etc. Such loops have been determined by the Customs 
Service to be primarily functional and do not constitute ornamenta- 
tion. The sample garment, however, bears no resemblance to the 
traditional work garment and does not appear to be similarly suitable 
as a work garment. It is unlikely, in the instant context, that the 
loop would serve a functional purpose. Instead, it will serve only, or 
primarily, to embellish the garment. 





CUSTOMS 25 


Under the simulation doctrine, a primarily decorative feature of a 
garment will, nonetheless, not constitute ornamentation if the feature 
simulates a functional feature on a garment on which such functional 
feature would traditionally appear. Since, as previously stated, the 
sample garment does not resemble a garment on which a functional 
loop would normally appear, the simulation doctrine would not be 
applicable to the instant situation. 

Accordingly, the merchandise is classifiable under the provision for 
men’s or boys’ wearing apparel, ornamented, of cotton, not knit, in 
item 380.00, TSUS, and is dutiable at the rate of 35 percent ad valorem. 


(C.S.D. 79-118) 


Classification: Woven Cotton Terry Fabric Sheared on One Side 


Date: July 7, 1978 
File: CLA-2:R:CV:MC 
054778 PR 


To: Area Director of Customs, New York Seaport, New York, N.Y. 
10048. 


From: Director, Classification and Value Division. 


Subject: Internal advice request No. 1/78, concerning the tariff classi- 
fication of terry fabrics sheared on one side. 


The subject internal advice request concerns the tariff classification 
of woven cotton terry fabrics that have been sheared on one side to 
present a plush or velour-type appearance. We understand that the 
fabrics are imported in material lengths, measure over 12 inches in 
width, and are produced in Brazil. 

The merchandise was entered under the provision for cotton terry 
fabrics, valued over $1.125 per pound, in item 346.32, Tariff Schedules 
of the United States (TSUS), with duty at the rate of 15 percent ad 
valourem. However, your office at first contemplated classification 
of the merchandise under the provision for cotton fabrics, velvets, 
piushes, and velours, in item 346.35, TSUS, with duty at the rate of 
30 percent ad valorem. On reconsideration, your office has recom- 
mended classification of the merchandise under the provision for 
other cotton pile fabrics, in item 346.45, TSUS, with duty at the rate 
of 15 percent ad valorem. 

The importer believes that since the merchandise is woven as a 
terry fabric, the shearing of the loops on one side does not change the 
construction of that fabric and, therefore, should not change the tariff 
classification. 
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In ORR ruling 76-6, the Customs Service ruled on the tariff classi- 
fication of wash cloths which were terry on one side and sheared terry 
on the other. There it was stated: 


It is our understanding that the wash cloths are made on a 
Ruti jacquard loom. The pile loops are’ formed when the slack 
warp threads are looped by the combing action of the loom. The 
shearing is a separate operation which is done after the fabrication 
process has been completed. 


* z * « ® * * 
The shearing of the loops on one side of the wash cloths changes 
that side from terry to a type of a velour. It is our understanding 
that towels and wash cloths similar to the subject merchandise 
are advertised and sold at retail as “velour” or “plush” articles. 
Although the merchandise is half terry half velour, it derives 

its commercial identity from the velour (sheared terry) side. 

On the basis of the above, the merchandise which was the subject of 
ORR ruling 76-6, was classified under the provision for other cotton 
velveteen, velvet, plush, or velour furnishings, not ornamented, in 
item 366.60, TSUS. The distinction between that merchandise and the 
instant merchandise, which was also made on a Ruti jacquard loom, 
is that since the instant merchandise is imported in material lengths, 
it has no commercial identity as either a terry or a velour fabric. 

The Customs Service does not agree with the importer’s contention 
that construction and not appearance determine whether a fabric is a 
terry fabric. Such an approach would eliminate knit terry fabrics from 
being classified as terry, a result which would be in direct conflict 
with both the common and commercial usage of that term. There does 
not appear to be any persuasive legislative history to support the 
importer’s view. Therefore, the common and commercial meaning 
must prevail. See American Rusch Corp., v. United States, 74 Cust. 
Ct. 153, C.D. 4599 (1975). 

All of the dictionaries that we have been able to locate, both general 
and specialized in nature, define terry as a looped pile fabric. In 
addition, terry is described in “Fabric Science,” J. J. Pizzuto, Fair- 
child Publications, Inc., 1974, as “an example of a fabric with an uncut 
pile weave” and in “Textiles: Fiber to Fabric,” Potter-Corbman, 
fourth edition, 1967, as “‘A fabric (terry cloth) having uncut loops on 
both sides.” In this regard, it is noted that the ‘‘“Summaries of Tariff 
Information, 1948,’’ which were the last summaries published prior 
to the enactment of the Tariff Schedules of the United States, spe- 
cially states that terry fabric is “in loop (uncut) form.” 

The best authority that we can find in support of the importer’s 
position is a statement by the U.S. Customs Court in Tilton Teztile 
Corp. v. United States, 77 Cust. Ct. 27, C.D. 4670 (1976), aff’d C.A.D. 
1199 (Nov. 10, 1977), that “terry cloth is woven so that it may have 
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cut or uncut loops, or a combination of both emerging from either 
side of the fabric.” (At p. 31.) However, since the merchandise before 
the court was not terry, that statement, which is not supported by 
any citation of authority, is dicta and not controlling in this situation. 

It has been urged that the importer’s position is bolstered by the 
language in 1921 Summary of Tariff Information, which states that 
“Terry-woven fabrics * * * usually have uncut loops on both sides 
of the cloth.” (At p. 847.) It may be argued that the word “usually” 
refers to “‘uncut loops;’”’ however, it appears that it is at least equally 
arguable that “usually” is meant to modify ‘‘on both sides.” In this 
connection, the Tariff Act of 1922 provides for plush and velvet fabrics 
“cut or uncut” but contains no similar wording concerning terry- 
woven fabrics. (Pars. 910 and 1206.) 

It is further noted that the Tariff Act of 1930, and prior tariff 
acts, provided for “terry-woven” fabrics, but the TSUS only provides 
for terry fabrics, without regard to how they are constructed. It 
is well established that a change of statutory language imports and 
change in meaning unless the contrary is made apparent. Fynaut & 
Popck v. United States, 23 CCPA 265, T.D. 48112 (1936). Here, 
since there is no explanation in the tariff classification study on the 
reason for the change, we must assume that the deletion of the require- 
ment that terry fabrics must be woven was in recognition of advances 
in technology allowing changes in the manufacturing process (i.e., 
knit terry fabrics). 

The importer has pointed out that the superior heading for the 
provisions covering pile fabrics, contained in part 4A, schedule 3, 
TSUS, specifically provides for pile fabrics whether the pile ‘is wholly 
or partly cut or is not cut.” The phrase “cut or uncut” was first 
added to the tariff language in the Tariff Act of 1897. Prior to that 
time, in order to constitute a pile fabric, the loops of the fabric must 
have been cut. See Knauth, Nachod & Kuhne v. United States, 6 Ct. 
Cust. Appls. 128, T.D. 35389 (1915). Accordingly, as we read the 
superior heading, there is no support for the proposition that a terry 
fabric may have cut loops. There is no evidence of any legislative 
history that Congress intended that portion of the superior heading 
to change the accepted common and trade usage of the word “terry.” 

Based on the above, the instant merchandise has one side which 
has a terry construction and the other side which has a velour 
construction. 

The question then derives as to the proper tariff classification of the 
instant merchandise under the various tariff provisions contained 
under the superior heading for pile fabrics. In ORR ruling 72-429, 
the Customs Service ruled that merchandise which was part woven 
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and part: knit was classifiable according to its predominant and char- 
acteristic part. This was in accordance with the principles laid down 
by the U.S. Customs Court in Gimbel Bros. Inc. v. United States, 
7 Cust. Ct. 46, C.D. 531 (1941). In the ORR ruling, it was also stated 
that where a garment contains both knit and not knit portions, neither 
of which is predominant and characteristic, and it is necessary for 
classification purposes to categorize that garment as either “knit’’ or 
‘not knit”? because there were two competing tariff descriptions under 
the same superior heading or under equally specific superior headings 
which were equally applicable, general headnote 10(d), TSUS, applies. 
That ruling is not applicable to the instant situation since we are 
aware of no common or commercial designation of the instant mer- 
chandise as anything other than a half terry, half velour fabric. 

Both types of pile fabric are eo nomine provided for under the same 
superior heading. However, under that same superior heading there 
is, in addition to provisions covering other specially named types of 
pile fabrics, a basket (“‘other’’) provision. No similar basket provision 
existed in the situation covered by ORR ruling 72-429. The basket 
provision, item 346.45, was inserted in the tariff schedules because the 
drafters did not know if the specially named pile fabrics exhausted 
the entire range of pile fabrics which were then being imported. See 
“Tariff Classification Study,” explanatory materials, 1963, volume 1 
page 258. 

In Corning Glass Works v. United States, C.D. 4716 (decided 
Oct. 4, 1977), the court stated that a residual or basket provision 
standing by itself, isolated from the preceding inferior headings, is 
meaningless. The pertinent statutory provisions must be read as a 
whole—inferior headings or item numbers appearing below a superior 
heading must be construed with reference to each other and with 
reference to the superior heading. 

In regard to the subject merchandise, since the fabric is part terry 
and part velour, neither part being predominant and. characteristic, 
that fabric cannot be categorized as either a terry fabric or a velour 
fabric. Accordingly, the fabric is not described by either tariff pro- 
vision and is, therefore, classifiable under the basket provision in 
item 346.45. 

A copy of this memorandum may be furnished to the inquirer. 


> 
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(C.S.D. 79-119) 
Classification: Naphtha Containing Benzenoid Product 


Date: July 7, 1978 
File: CLA-2:R:CV:MC 
054920 H 


To: Area Director of Customs, New York Seaport, New York, N.Y. 
10048. 

From: Director, Classification and Value Division. 

Subject: Internal advice request No. 24/78, on the tariff classification 
of V. M. & P. naphtha. 

The product is referred to aliphatic solvent produced by fractional 
distillation of caustic washed, straight-run naphtha derived from crude 
oil. It is argued that smce none of the individual hydrocarbon com- 
pounds are changed or modified, the product should be classified as a 
naphtha in item 475.35, Tariff Schedules of the United States (TSUS). 

The product is said to consist of: 


Percent 
by volume 


WR SIARRIINSS 5 «chess ee dc So reerh ple ese Sh a pala an ee 2 rare 48. 


TRIN pt DOSS i a i ee 1 

Aromatics (total) 9. 
Toluene plus ethylbenzene 2. 
©, plus aromntiee su i03.26 jue. 2a J ce. 


wore 


- 
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In your memorandum, supporting classification in item 475.35, 
you state that it is your opinion that the legislative history does not 
support the schedule 4, part 10, headnote 1 limitation on the classifi- 
cation of petroleum products containing benzenoids. You believe 
that the intent was to consider all petroleum and petroleum products 
having any amount of natural benzenoid products to be classifiabie 
in part 10, and to consider fuel oil, motor fuels, and lubricating oils and 
greases which contain up to 25 percent of benzenoid additives to be 
also classifiable in part 10. 

We do not believe that there is any basis for going behind the plain 
meaning of the law; for not only is there the limitation imposed by 
headnote 1, part 10, schedule 4, but also headnote 1, part 1, schedule 4, 
states that all products, unless specifically excepted, which are de- 
scribed in part 1, will be classified there, even though more specil- 
ically described elsewhere in the schedule. Headnote 3, part 1, schedule 
4 provides additional clarification of the benzenoid provisions’ scope 
by pointing out that benzenoid products which are produced from 
animal or vegetable products in which the benzenoid structure occurs 
naturally are excepted from the benzenoid provisions. Thus, benzenoid 
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products produced from mineral sources, which is the case here, are 
to be included. 

Accordingly, we adhere to the classification of V. M. & P. naphtha 
under item 403.90, TSUS. 

The inquirer may be advised of this decision. 


(C.S.D. 79-120) 


Classification: ‘‘Siliglass’—Woven Glass Fibers Coated or Laminated 
on One Side with Silicon Rubber 


Date: July 12, 1978 
File: CLA-2:R:CV:MC 
055053 EA 
To: District Director of Customs, Ogdensburg, N.Y. 13669. 
From: Director, Classification and Value Division. 
Subject: Reply to internal advice request No. 45/78, classification of 
“siliglass.”’ 

In your memorandum of May 11, 1978, you request advice with re- 
gard to the classification of a product known as siliglass. Although no 
samples were submitted with the internal advice request, this office 
has been provided with samples by the exporter. The material, used to 
line electrolytic cells in the production of sodium chlorate, is imported 
as piece goods not cut to size, and is composed of woven glass fibers, in 
the form of groups of continuous parallel filaments without twist. The 
glass fiber portion is coated or laminated on one side with a basically 
clear, %.-inch thick layer of a silicon rubber. It appears that the 
material weighs over 44 ounces per square yard and that the weight of 
the silicon rubber portion exceeds the weight of the glass fiber portion. 

It is your position, and the position of the Chief, Duty Assessment 
Branch %, New York Seaport area, that the merchandise is classi- 
fiable under the provision for textile fabrics, including laminated 
fabrics, not specially provided for, of manmade fibers in item 359.50, 
Tariff Schedules of the United States (TSUS). The initiator of the 
request is of the position that the proper classification is under the pro- 
vision for articles not specially provided for, of rubber or plastics, 


other, in item 774.60, TSUS, for reasons which may be summarized as 
follows: 


(1) The material is in chief value of the rubber portion, and ac- 
cordingly, cannot be classifiable in the textile schedule. 

(2) Headnote 2 (c), subpart E, part 1, schedule 3, TSUS, pro- 
vides, in pertinent part, that glass filaments and fibers shall be 
treated as manmade fibers only if they are present in fabrics in the 
form of yarns or cordage, and that ‘‘Siliglass” is not in such form. 
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Headnote 4(b), schedule 3, TSUS, provides that in determining the 
component fibers of chief value in coated or filled, or laminated fabrics, 
the coating or filling or the nontextile laminating substances, shall be 
disregarded in the absence of context to the contrary. In enacting this 
headnote, it was the intent of Congress to eliminate consideration of 
the value of rubber or plastic coating, filling or laminating when de- 
termining the applicability of a provision. It is therefore the position 
of the Customs Service, in accordance with headnote 5, schedule 3, 
TSUS, that coated, filled, or laminated fabric be regarded as other 
than a textile material only to the extent that nontransparent rubber 
or plastic forms the outer or exposed surfaces of such fabric as used 
in the final article made therefrom. 

This position is supported by the Customs Court decision of Mar- 
shall Co. v. United States, 67 Cust. Ct.316, C.D. 4291 (1971) as well as 
by the pertinent legislative history. The report of the Ways and Means 
Comiunittee of the House of Representatives, H. Rept. No. 342, 89th 
Cong., Ist sess. 13 (1965) states: 

Subsection (c) would amend the article description for items 
771.40-771.42 which cover rubber and non-cellulosic plastics in 
the form of film, strips, and sheets ‘“‘which are flexible and un- 
supported.” It is proposed to strike out the words ‘‘and unsup- 
ported.” These words are surplusage. Where such film, strips, and 
sheets are supported, textile fabrics are the usual supporting 
media and such products are provided for in items 355.65-855.86.” 
[Italic added.] 

Although the weight per square yard of the instant material pre- 
cludes classification in items 355.65-355.85, TSUS, it is clear from the 
quoted legislative history that the relative value of the nontextile 
components is not a factor for consideration in classifying “supported” 
plastic and rubber materials. 

The initiator’s claim that the glass fibers in siliglass do not con- 
stitute “yarns” is at odds with the definition of yarn in several trade 
publications. ‘‘Fairchild’s Dictionary of Textiles,” Fairchild Publica- 
tions, Inc. (1970), refers to yarn as “a continuous strand of textile 
fibers falling into two basic classes, spun yarn or continuous filament 
yarn. The first is an assemblage of relatively short fibers while the 
latter is a grouping of virtually endless parallel continuous filaments. 
*:* * Continuous filament yarns are forms of rayon, acetate, nylon 
and other synthetic textiles.” 

The “Man-Made Fiber and Textile Dictionary,’’ Celanese Corp. 
(1974), describes yarn as ‘‘a generic term for a continuous strand of 
textile fibers, filaments, or material in a form suitable for knitting, 
weaving or otherwise intertwining to form a textile fabric. Yarn occurs 
in the following forms: * * * (2) a number of filaments laid together 
without twist (a zero-twist yarn).” 

289-737—79_—3 
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It follows from this that the woven glass fiber to which the rubber 
is laminated constitutes yarn, and this office is accordingly in agree- 
ment with your position that the merchandise is classifiable under the 
provision for textile fabrics, including laminated fabrics, not specially 
provided for, of manmade fibers in item 359.50, TSUS. 


(C.S.D. 79-121) 


Classification: Man’s Jacket With Manufacturer’s Label Stitched to 
Left Breast Area; Ornamentation 


Date: July 19, 1978 
File: CLA-2:R:CV:MC 
055054 PR 


To: District Director of Customs, Seattle, Wash. 98714. 

From: Director, Classification and Value Division. 

Subject: Request for internal advice No. 46/78, concerning the tariff 
classification of certain garments with a manufacturer’s label 
attached. 

The subject internal advice request concerns the tariff classifiica- 
tion of a sample man’s jacket. It is made from a knitted, manmade 
fiber fabric with an interior pile surface. It has long sleeves, a full- 
front zippered opening, ribbed waist and sleeve cuffs, and no collar. 
On the left panel, in the breast area, there is a textile label which has 
been stitched to the garment. The label is rectangular in shape and 
measures approximately three-fourths inch by eleven-sixteenths inch. 
The label has, what appears to be, two capital H’s slightly superim- 
posed on each other. The frontmost “H”’’ is a light blue or aqua in 
color with a dark blue border around it. The other “H” is slightly 
larger in dimension and is dark blue in color. The two letters are on a 
white background and the label has a dark blue border. Attached as 
an addendum is a rough sketch of the label. 

The importer does not believe that the above-described label should 
cause the garment to be classified under the ornamented provisions 
of the tariff schedules. Textile fabric is one of the forms of ornamenta- 
tion specifically mentioned in headnote 3, schedule 3, Tariff Schedules 
of the United States (TSUS). Accordingly, textile fabric which is 
applied to a garment in a location where that fabric would normally 
be visible during the usual wear of the garment will constitute orna- 
mentation for tariff purposes if that fabric decorates, embellishes, 
adorns, or enhances the appearance of the garment. See Blairmoor 
Knitwear Corporation v. United States, 50 Cust. Ct. 338, C.D. 3396 
(1968). The fact that a label may contain a manufacturer’s trademark 
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or logo will not ordinarily prevent that label from being considered 
ornamentation for tariff purposes. Colonial Corporation of America v. 
United States, 62 Cust. Ct. 502, C.D. 3815 (1969). In this regard, the 
Customs Service has held in internal advice request No. 134/75, file 
041260, dated January 27, 1976, that small rectangular-shaped textile 
identifying labels containing only writing or printing in an orderly 
arrangement and not in the form of a design, should not, in the absence 
of unusual circumstances, constitute ornamentation for tariff pur- 
poses. It was also stated that anything done to a label, such as a border 
or a logo, which obviously is meant to enhance the appearance of the 
label and, consequently, the garment on which the label is located 
would probably cause that label to become ornamentation for tariff 
purposes. 

Applying that reasoning to the instant label, it appears that the 
instant label has obviously been designed to attract a viewer’s atten- 
tion. ‘The letters are not arranged in an orderly fashion since one is 
superimposed on the other, one letter seems to be outlined in a darker 
color, and the label has a border which adds to its attractiveness. Ac- 
cordingly, the subject label constitutes ornamentation for tariff pur- 
poses, and the garment is classifiable under the provision for other 
men’s or boys’ wearing apparel, ornamented, of manmade fibers, in 
item 380.04, TSUS. 


(C.S.D. 79-122) 


Classification: Sheer Manmade Fabrics of Knit Construction; Brassiere 
Made From Such Fabric 


Date: August 1, 1978 
File: CLA-2:R:CV:MC 
054961 PR 


To: Area Director of Customs, New York Seaport, New York, N.Y. 
10048. 

From: Director, Classification and Value Division. 

Subject: Request for internal advice No. 200/77, concerning the tariff 
classification of a brassiere made from lace-like fabric, and fabrics 
of similar construction. 


The subject internal advice request concerns the tariff classification 
of a submitted sample brassiere and tio types of fabric. The two sub- 
mitted swatches of fabric were made on a tricot knitting machine, one 
a two-bar machine and the other on a four-bar machine. The sample 
made on the two-bar machine is a plain, though very sheer, knit fabric. 
The sample made on the four-bar machine is made of the same base 
fabric as the first sample but has a decorative inwrought design which 
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is produced by the extra two bars on the machine. The sample made 
on the two-bar machine gives the appearance of a very fine net fabric. 
However, since the material is a plain tricot jersey knit and the meshes 
formed thereby are not considered to be stable, that fabric is classi- 
fiable when imported in material lengths and in widths exceeding 12 
inches, under the provision for knit fabrics of manmade fibers, in item 
345.50, Tariff Schedules of the United States (TSUS). 

Since the sample fabric made on the four-bar machine has an in- 
wrought design which appears on an openwork fabric, it is classifiable: 
under the provision for lace, made on a machine other than a Leavers 
(including go-through) machine, a bobbinet-jacquard machine, or a 
Nottingham lace-curtain machine, in item 351.80, TSUS. 

The sample brassiere has power-net side panels, small panels of 
similar material under each of the cups, and cups which are made of 
a material which appears to be substantially the same as the material 
described above which is made on a four bar machine. Accordingly, 
that brassiere is classifiable under the provision for lace or net bras- 
sieres, in item 376.24, TSUS. 


(C.S.D. 79-123) 


Classification: Woman’s Field Jacket. With Epaulets; Ornamentation 


Date: August 1, 1978 
File: CLA-2:R:CV:MC 
055054 PR 


To: Area Director of Customs, New York Seaport, New York, N.Y. 
10048. 

From: Director, Classification and Value Division. 

Subject: Request for internal advice No. 57/78, concerning the tariff 
status of a woman’s field jacket with epaulets. 

The subject internal advice request concerns the tariff classification 
of a woman’s jacket manufactured in South Korea. The importer 
believes that since the garment is a field jacket it should not be 
classified as ornamented because of epaulets on its shoulder areas. 
It is your position that the garment is not military style and, therefore, 
the epaulets constitute ornamentation for tariff. purposes. 

The submitted sample is a woman’s hooded, long-sleeve jacket. 
It is approximately waist length and has a full-front opening secured 
with both snaps and a zipper; a drawstring waist; two hip-area patch 
pockets that are expandable, each of which has a flap secured with a 
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metal snap; two inserted pockets in the chest areas, each at a diagonal 
and each with a flap, wider at the bottom than at the top, also secured 
with a metal snap; and adjustment straps near the end of each sleeve. 
There is also a double pocket arrangement on the upper left arm area 
of the left sleeve. This double pocket arrangement consists of a larger 
patch pocket with a zipper opening on which is located a smaller 
patch pocket with a flap and snap closure. See the rough sketch 
attached as an addendum to this letter. Epaulets extend from the 
arm/shoulder seam of each shoulder area toward the neck seam where 
they are attached by means of metal snaps. 

The trade designation of the sample jacket as a “field jacket” 
has no bearing on whether that garment is ornamented for tariff 
purposes. The Customs Service has ruled that epaulets are primarily 
decorative on a garment even though they may serve an incidental 
functional purpose. Accordingly, epaulets will cause garments to 
which they are attached to be classified under the ornamented wearing 
apparel provisions of the tariff schedules except where there is an 
established and uniform practice to classify those garments as not 
ornamented. 

It has been determined that an established and uniform practice 
of classification applicable to garments containing epaulets, as not 
ornamented exists only for military-style garments, raincoats, and 
safari or bush jackets. In this regard, the Customs Service has stated 
that it would not extend the practice of classifying those type garments 
as not ornamented to similar garments which were not the subject of 
that practice. The military garments to which the practice of classifica- 
tion extends do not have expandable patch pockets; they do not have 
sleeve adjustment straps; they do not have inserted chest area pockets 
at a diagonal; they do not have odd-shaped flaps covering those 
pockets; and they do not have self hoods of the type found on the 
instant garment. 

Accordingly, while this garment may be styled to resemble a 
military garment, it is not the type of garment for which a uniform 
and established practice exists. Therefore, the epaulets on the garment 
constitute ornamentation for tariff purposes and that garment is 
classifiable, if in chief value of manmade fibers, in item 382.04, Tariff 
Schedules of the United States. 
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(C.S.D. 79-124) 


Classification: Wool Riding Jacket With Fabric Overlay Collar; 
Ornamentation 


Date: August 10, 1978 
File: CLA-2:R:CV:MC 
055099 PR 


To: District Director of Customs, Miami, Fla. 33131. 

From: Director, Classification and Value Division. 

Subject: Request for internal advice No. 56/78, concerning the tariff 
classification of a riding jacket. 


The subject internal advice request concerns the classification of an 
equestrian wool jacket with a velvet collar. The instant merchandise 
was classified under the provision for other women’s or girls’ orna- 
mented, wool wearing apparel, in item 382.02, Tariff Schedules of the 
United States (TSUS), with duty at the rate of 42.5 percent ad 
valorem. The importer does not believe the merchandise should be 
considered ornamented for tariff purposes and thinks that the proper 
classification is under the provision for other women’s or girls’ wearing 
apparel, not ornamented and not knit, valued over $4 per pound, in 
item 382.63, TSUS, with duty at the rate of 37.5 cents per pound 
plus 21 percent ad valorem. 

The basis for the importer’s position is a ruling from this office to 
that same importer classifying a sample man’s jacket as not orna- 
mented in either item 380.12, TSUS, if in chief value of cotton, or in 
item 380.84, TSUS, if in chief value of manmade fibers. That garment 
had a two-piece collar, the top portion of which was made from a 
blue pile fabric which was not in the form of an overlay. The pile 
fabric was backed with a thin nonwoven fabric to add body to the 
pile fabric. The bottom portion of the collar consisted of a fabric 
similar to the fabric from which the jacket was made. In that ruling, 
it was stated that the pile fabric on the collar did not form an over- 
lay, ‘‘but it is an integral part of the collar itself.” 

Unfortunately, no sample of the instant merchandise has been 
received by this office. The sample submitted by the importer has 
apparently been misdirected in the mail. However, the description of 
the merchandise submitted by your office indicates that the collar 
construction on the jackets in question is not the same as the collar 
construction on which our ruling of October 8, 1976, was based. It is 
our understanding, that until 1977, the pile fabric portion of the 
collar was an overlay on most samples examined by your import 
specialist. That is, the collar had a complete and separate existence 
apart from the pile fabric. On the merchandise in question, an exami- 
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nation determined that the collars were constructed primarily in the 
same manner as the collars on garments in previous shipments—a 
complete collar with a pile fabric overlay. The difference between the 
instant merchandise and the merchandise which was previously im- 
ported is that the woven fabrics to which the pile fabrics have been 
stitched have holes cut under the overlaid pile fabrics. 

The Customs Service has continuously ruled that where a fabric is 
stitched over another fabric and the underneath fabric is then cut, 
the overlaid fabric is not considered to be an integral part of the 
garment to which it is attached and may constitute ornamentation 
for tariff purposes. 

Accordingly, since the instant merchandise is not the same as the 
merchandise which was the subject of our letter of October 8, 1976, 
and because it appears that the pile fabric portions of the collars were 
overlaid on fabrics which were then cut in order to provide an excuse 
for the existence of those pile fabrics, we conclude that the pile fabrics, 
which enhance the appearance of the garments, constitute ornamen- 
tation for tariff purposes and will cause those garments to be classified 
in item 382.02, TSUS. 


(C.S.D. 79-125) 


Classification: Wooden Bookends With Coin Banks in Bases 


Date: August 10, 1978 
File: CLA-2:R:CV:MC 
055169 L 


To: Area Director of Customs, New York Seaport, New York, N.Y. 
10048. 

From: Director, Classification and Value Division. 

Subject: Internal advice request No. 75-78; concerning the tariff 
classification of bookends of wood with coinbox bank in the base 
of each. 


This is in reply to internal advice request No. 75-78, initiated by 
(name) concerning the tariff classification of bookends of wood with 
a wooden coinbox bank in each base, from Taiwan. Samples were 
submitted. 

The samples constitute a pair of bookends. Each measures 5%, 
inches high by 3%, inches wide. They are made of wood, and decorated 
with metal bands and nails. On one bookend is mounted an anchor 
and rope, on the other is a capstan and rope. Each bookend is perma- 
nently mounted on a wooden box bank which measures 5% inches 
long, 3% inches wide and 1%, inches high. There is a coin slot on the 
bottom of the box bank in a wooden slide opener. 
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The inquirer claims that these bookends are used primarily as coin 
banks, and should be classified as articles not specially provided for, 
of wood, in item 207.00, Tariff Schedules of the United States (TSUS). 

The coinbox bank feature is hidden; the utilitarian feature as book- 
ends predominates over the coinbox bank. Wooden bookends are 
properly classifiable under the provision for household: utensils not 
specially provided for, of wood, in item 206.98, TSUS, with duty at 
the rate of 8 percent ad valorem. 


(C.S.D. 79-126) 
Classification: “Fancy” Leather 


Date: August 16, 1978 
File: CLA-2:R:CV:MC 
054262 CM 


To: District Director of Customs, Boston, Mass. 02109. 

From: Director, Classification and Value Division. 

Subject: This is in response to your request for internal advice as to 
the tariff status of certain leather from South America; internal 
advice No. 167-77. 


The request was made by (representative) on behalf of (client) in a 
letter dated July 5, 1977, to the District Director of Customs at 
Boston. 

The leathers to be imported consist of four leathers which are stated 
to be “fancy” and “printed.” It is further stated that the grain has 
been changed or altered by superimposing a plating or printing on the 
leather resulting in alteration of the leather’s appearance. These leath- 
ers are represented by the samples Lacing B/C, Prince B/C, Apollo 
B/C, and Semi-Analine, which are small pieces of leather squares. 

The second category of leathers consists of seven leathers which are 
represented by the samples: Latigo, Amazonas, Sauvage, Culatra, 
Resin B/C, Alpino/Florentine, and Botan. These samples are also 
small pieces of leather squares. 

It is contended that these 11 leather pieces are considered fancy 
leathers and classifiable as fancy leather, in the rough, partly finished, 
or finished, in item 121.65, Tariff Schedules of the United States 
(TSUS), dutiable at the rate of 6 percent ad valorem. This item num- 
ber has been designated a g.s.p. preference “A” for designated benefi- 
ciary developing countries. 

Schedule 1, part 5, subpart A, headnote (b), TSUS, defines the 
term “fancy” as applied to leather, to mean leather which has been 
embossed, printed, or otherwise decorated in any manner or to any 
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extent (including leather finished in aluminum, gold, silver, or like 
effects and leather on which the original grain has been accentuated by 
any process). The definition is similarly set forth in certain trade and 
government publications to cover leather which has been “otherwise 
decorated,” ‘grain accentuated,” “distinctive finish,” and “operations 
enhancing the appeal of the leather.” The term “fancy leather’ is 
therefore directed to leather which has been decorated, enhanced, or 
made more pleasing. 

In accordance with the language of the cited headnote and in view of 
the finish applied to the leather, to be considered “fancy” the leather 
of any kind must be processed after tanning, by embossing, printing, or 
decorating in such a way that it accentuates the grain or finish of the 
leather so that it is easily noticeable to the eye upon examination, 
Further, documentary evidence of the manner and form used to ob- 
tain the desired effect on the leather should be submitted by the tanner 
or importer as well as the fact that the leathers must meet the test for 
such leather upon examination at the time of importation of the mer- 
chandise. The examination would include comparison of the leather as 
“fancy” with the leather in its original state and whether there is in 
fact a change in the condition of the leather to render it fancy. 

The sample pieces of leather, providing they meet the documentary 
test as leather in the rough, partly finished or finished fancy, are classifi- 
able under item 121.65, TSUS, and dutiable at the rate of 6 percent ad 
valorem. These pieces are described as Lacing B/C, Prince B/C, Resin 
B/C, Amazonas, Sauvage; and Alpino/Florentine. 

The sample pieces of leather which are the Apollo B/C, Semi-Ana- 
line, Latigo, Botan, and Culatra, are not considered “fancy” and are 
classifiable as leather in the rough, partly finished, or finished not 
fancy, in item 121.58, TSUS, dutiable at the rate of 5 percent ad 
valorem, 


(C.S.D. 79-127) 
Classification: Woman’s Raincoat With Ornamental Stitching 
Date: August 16, 1978. 
File: CLA-2:R:CV:MC 
054807 HG 
Re Decision on application for further review of protest No. 1001- 
7-5434. 
Area Director or Customs, 
New York Seaport, 
New York, N.Y. 10048 
Dear Sir: This protest was filed against your classification of certain 
merchandise in the liquidation on June 17, 1977, of entry No. 253279, 
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dated February 3, 1977. The merchandise which is the subject of the 
protest consists of women’s raincoats manufactured in Hong Kong. 

The raincoats were classified under the provision for other woment’s 
ornamented wearing apparel, in item 382.00, Tariff Schedules of the 
United States (TSUS), with duty at the rate of 35 percent ad valorem. 
The importer contends that the merchandise should be classified under 
the provision for other women’s cotton coats, not ornamented, not 
knit, valued over $4 each, in item 382.12, TSUS, with duty at the 
rate of 8 percent ad valorem. 

The submitted sample consists of a woven outer shell which is 
labeled to be 65 percent cotton and 35 percent polyester, and a 
taffeta lining which is labeled to be 100 percent nylon. It has a full- 
front opening, a pointed collar, two belt loops and a belt, and two hip 
area patch pockets. Three parallel rows of noncontrasting stitching 
run down both sides of the front opening, around the collar edges, 
around the pocket edges, and around the tops of each cuff. 

Because of the third (innermost) row of stitching described above, 
the merchandise was classified as ornamented. The importer, through 
its representative, argues that the stitching does not constitute orna- 
mentation because: (1) It is the same color as the fabric from which 
the garment is made; and (2) it reinforces the garment at points where 
the fabric might roll or sag. 

If a feature on a garment is listed in headnote 3, schedule 3, TSUS, 
then it is the primary purpose served by that feature that governs 
the determination of whether that garment is ornamented for tariff 
purposes. Blairmoor Knitwear Corp. v. United States, 60 Cust. Ct. 338, 
C.D. 3396 (1968). Thus, if the ornamental purpose of the subject 
stitching is paramount and the functional purpose is merely incidental, 
that stitching constitutes ornamentation for tariff purposes. 

With regard to the importer’s first argument, it is sufficient to note 
that the stitching is visable and does enhance the appearance of the 
garment. 

As far as the importer’s second contention is concerned, we note 
initially that both the first (outside) and second (middle) rows of 
stitching are primarily functional in that they reinforce a seam. 
However, the third row is not necessary for reinforcement purposes. 
According to the importer, the subject raincoat is a quality garment 
which is sold in fine women’s stores. It is not the type of garment that 
is normally subjected to unusual stress and wear. Further, we have 
removed the third row of stitching without any significant sagging 
or rolling of the fabric at the places of removal. 
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Accordingly, the merchandise is properly classifiable as liquidated, 
and you are directed to deny the protest in full. 


(C.S.D. 79-128) 


Classification: Tubular Textile Braid in Chief Value of Its Core of 
Lead 


Date: August 23, 1978 
File: CLA-2:R:CV:MC 
055132 PR 


To: District Director of Customs, First and Marion Streets, Seattle, 
Wash. 98714. 


From: Director, Classification and Value Division. 


Subject: Internal advice request No. 58/78, concerning the tariff 
classification of a braided lead line. 


The subject internal advice request was initiated by the port 
director, Blaine, Wash., and concerns the tariff status of tubular 
textile braids containing and in chief value of metallic cores. 

The port director believes that the merchandise should be classified 
under the provision for tubular braids with a nonelastic core, not 
suitable for making or ornamenting headwear, in item 348.00, Tariff 
Schedules of the United States (TSUS), with a column 1 rate of duty 
of 15 percent ad valorem. The merchandise in question, which has- 
a core of 98 percent lead and 2 percent antimony, is currently being: 
classified under the provision for articles of lead, not coated or plated. 
with precious metal, valued over 13% cents per pound, in item 657.75, 
TSUS, with duty at the column 1 rate of 5.5 percent ad valorem. 

This office agrees with the position of the port director and with the 
Chief, Duty Assessment Branch 5/10, New York Seaport area, that 
the instant merchandise should be classified in item 348.00, TSUS. 
That provision is an eo nomine provision that neither requires the 
merchandise to be in chief value of any particular material, nor does 
it require the merchandise to be of textile materials. Further, even 
if there were a requirement that the braids had to be “‘of textile materi- 
ials,” the term “textile materials” is defined in headnote 2(a)(v), 
schedule 3, TSUS, as including braids. The word “braids” is defined 
in subpart (f) of the same headnote as including all braids of any 
construction, with or without cores. 

The classification of the merchandise in question in item 657.75, 
TSUS, is predicated on a ruling from this office, file 423.323, dated 
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August 26, 1965, abstracted as T.D. 56521(91). That ruling held that 
a braided textile cover over a lead core, in chief value of the lead, was 
classifiable in item 657.75. This office has been informed by the Chief, 
Duty Assessment Branch 5/10, that an established and uniform prac- 
tice exists to classify the instant merchandise under item 657.75. 
However, in the undated memorandum advising of that practice, file 
CLA-2-03, S:C:D5-SWE-229, it was stated that, “since it is beheved 
that the number of entries of merchandise such as that presently 
under consideration is very small, official notification of a change of 
practice, in our opinion, can be waived following T.D. 31407, T.D. 
38217, and T.D. 42031.” 

Each of the cited Treasury decisions involved rulings by the U.S. 
Court of Customs Appeals. These rulings were issued in 1911, 1919, 
and 1927, respectively. In essence, each of the decisions holds that an 
administrative practice which exists without the authority of law or 
is against a plain provision of law will not be allowed to defeat tho 
text and spirit of the law. 

The three cited court cases were decided prior to the enactment of 
section 315(d), Tariff Act of 1930, as amended, which provides as 
follows: 

No administrative ruling resulting in the imposition of a higher 
rate of duty or charge than the Secretary of the Treasury shall 
find to have been applicable to imported merchandise under an 
established and uniform practice shall be effective with respect to 
articles entered for consumption or withdrawn from warehouse 
for consumption prior to the expiration of 30 days after the date 
of publication in the weekly Treasury Decisions of notice of 
such ruling. 

Further, section 177.10(c), Customs Regulations, provides that 
before the publication of any ruling that has the effect of changing a 
practice and which results in the assessment of a higher rate of duty, 
notice that the subject practice under review will be published in 
the Federal Register and interested parties given an opportunity to 
make written submissions with respect to the correctness of the 
contemplated change. 

A failure by the Customs Service to provide notice of a change of 
practice regardless of the amount of imports affected by that change 
of practice will place the Customs Service in violation of both the 
statutory requirements and its own regulations. Accordingly, until a 
change in practice is initiated and effectuated, the current practice of 
classifying the instant merchandise in item 657.75 will be followed. 
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(C.S.D. 79-129) 
Classification: Rubber Buffing Dust 


Date: August 23, 1978 
File: CLA-2:R:CV:MC 
055167 H 


To: District Director of Customs, Ogdensburg, N.Y. 13668. 

From: Director, Classification and Value Division. 

Subject: Internal advice request No. 55/78, on the tariff classification 
of rubber buffing dust. 


A rubber masterbatch is sent from the United States to Canada, 
where it is extruded to the right shape, pressed by utilizing heat, and 
vulcanized, a hardening or curing process. The finished product, it is 
added, has to be buffed before it can be used for tire recapping. The 
buffing produces buffing dust, which, it is noted, is not considered 
scrap since it can be reshipped to the United States and mixed in 
allowable proportions to manufacture more of the masterbatch. The 
buffing dust is said to have “the same per pound value as when it was 
exported into Canada in the [masterbatch].” 

The issue is whether the rubber buffing dust is classifiable as syn- 
thetic rubber in item 446.15, Tariff Schedules of the United States 
(TSUS), or waste scrap of rubber, fit only for remanufacture, in item 
771.10, TSUS. 

It is understood that while the dust has been vulcanized, it has not 
been vulcanized fully, so that it can undergo additional vulcanization. 

The superior heading for item 771.10 reads “waste and scrap, of 
rubber or plastics, fit only for remanufacture.” This issue, involving a 
plastic material, was considered in E. J. Littman Company v. United 
States (C.D. 4265). The court noted that the plastic pieces, generated 
as outfall, could not be considered “fit only for remanufacture,” as the 
way they were used, blending with virgin material, is indistinguishable 
from the process by which the prime or virgin material was used, save 
for the proportions involved. 

It is acknowledged that the rubber buffing dust is not scrap, as it 
retains the same value as the product originally exported to Canada, it 
can be vulcanized, and it is added to new rubber, without any other 
substance or operation, to produce another masterbatch. 

It is, therefore, concluded that rubber buffing dust does not come 
within the definition of rubber waste or scrap in item 771.10, TSUS, 
as it is not fit only for remanufacture. Rather, it is classifiable under the 
provision for synthetic rubber in item 446.15, TSUS. 

The inquirer may be advised of this decision. 
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(C.S.D. 79-130) 


Classification: Woman’s Shirt With Loops on Collar; Ornamentation 


Date: August 28, 1978 
File: CLA-2:R:CV:MC 
055030 PR 


To: District Director of Customs, Savannah, Ga. 31401. 

From: Director, Classification and Value Division. 

Subject: Request for internal advice No. 32/78, concerning the tariff 
classification of a woman’s shirt. 


The subject internal advice request concerns the classification of a 
woman’s pullover, short-sleeve shirt that is labeled to be 60 percent 
cotton and 40 percent polyester and made in Hong Kong. The sub- 
mitted sample is made from woven fabric and has a slightly rounded 
bottom with side slits, a pointed collar, two front patch-style pockets 
in the breast areas, each with a flap secured by two buttons, a front 
opening that extends downward from the neck opening approximately 
10 inches that is secured by four buttons and has a placket, and an 
expandable pleat that extends straight down from the placket ‘to 
the bottom of the garment. The bottom portion of each pocket is 
divided into two compartments, one of which is free hanging, enabling 
each pocket to expand. A small textile loop is attached to each side 
of the collar approximately midway between the portion of the collar 
that goes from the point to the front neck opening. The loops are in- 
serted into the side seams of the collar and extend outward approxi- 
mately three-quarters of an inch. Each loop may be attached to the 
topmost button to hold the collar in place. The issue involved is 
whether these textile loops constitute ornamentation for tariff 
purposes. 

Headnote 3, schedule 3, Tariff Schedules of the United States 
(TSUS), provides that for the purposes of the tariff schedules ‘‘orna- 
mented” means fabrics and articles of textile materials which are 
ornamented with, among other things, textile fabric. Ornamentation 
can be achieved in several ways, such as, by increasing the eye appeal 
of the object, by making it more attractive, or by adding something 
which serves primarily a decorative rather than a useful function. 
Colonial Corporation of America v. United States, 62 Cust. Ct. 502, 
C.D. 3815 (1969). 

The importer’s representative has cited numerous Customs rulings 
on the question of ornamentation, however, none of the cited rulings 
involved features essentially the same or similar to that here involved. 





CUSTOMS 45 


Accordingly, while the principles enunciated in those rulings are ap- 
plicable, the results are not determinative. 

It is stressed that loops on the collar are primarily functional be- 
cause they hold the collar in place and prevent the wrinkling of the 
collar when the top button of the shirt is fastened. In this regard, it 
has been determined that when the tabs are attached to the top button, 
the collar does not sit as smoothly as it would without the tabs at- 
tached to that button. This, combined with the difficulty the wearer 
encounters in attaching and detaching the tabs is persuasive that the 
fabric tabs are primarily a styling feature and, therefore, constitute 
ornamentation for tariff purposes. The subject garment is classifiable 
under the provision for other women’s or girls’ ornamented cotton 
wearing apparel, in item 382.00, TSUS. 

In a letter of February 23, 1978, the representative of the importer 
requested that entry No. 703418 be reliquidated. According to the 
information contained in that letter, the importer received a notice 
of contemplated rate advances on entry No. 703416. Based on this 
notice, a request for internal advice concerning entry No. 703416 was 
filed with your office. Subsequently however the importer received a 
notice of liquidation and a bill for increased duties..The importer. be- 
lieves that since the original notice of action misstated the entry num- 
ber which resulted in the importer’s request for internal advice being 
filed prior to the liquidation of the entry but citing the wrong entry 
number, Customs should reliquidate the entry: involved. The im- 
porter’s letter of February 23, 1978, which incorporates by reference 
its letter of January 17, 1978, addressed to the District Director of 
Customs, which was a request for internal advice on the instant mer- 
chandise and which presented both legal and factual arguments in 
support of the importer’s contended classification, should be treated as a 
validly filed protest. 

In short, the court, taking a liberal posture, has held that, how- 
ever cryptic, inartistic, or poorly drawn a communication may 
be, it is sufficient as a protest for purposes of section 514 if it 
conveys enough information to apprise knowledgeable officials of 
the importer’s intent and the relief sought. Thus, even a letter 
which included a request as to the procedure for protesting was 
treated as legally sufficient where it was timely and disclosed the 
basis for plaintiff’s objections. Mattel Incorporated v. United States, 
72 Cust. Ct. 257, 262, C.D. 4547 (1974). 


A copy of this memorandum may be furnished to the inquirer. 
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(C.S.D. 79-131) 


Classification: Woman’s Pullover Blouse Knit by Machine; Lace 
Blouse 


Date: August 28, 1978 
File: CLA-2:R:CV:MC 
055001 PR 


To: Area Director of Customs, New York Seaport, New York, N.Y. 
10048. 

From: Director, Classification and Value Division. 

Subject: Request for internal advice No. 35/78, concerning the tariff 
classification of women’s knit blouses. 

The subject internal advice covers merchandise which was entered 
at the Port of New York under entry No. 269206. Three samples 
were submitted. Each sample is a woman’s or girls’ knit pullover 
blouse that is labeled to be 55 percent cotton and 45 percent polyester. 
The only question presented is whether the fabric from which the 
garments are made are lace or net fabrics. If so the garments are 
classifiable under the provisions for lace or net women’s or girls’ 
wearing apparel. The fabrics which comprise most of each of the 
samples are virtually identical, except for color. The fabrics are knit 
with substantial openwork and have preconceived inwrought designs. 
A photocopy showing the openwork and the inwrought designs is 
attached. 

The importer’s position is that the fabrics comprising the blouses 
in question are not lace or net because they are made on a knitting 
machine and that the blouses are not bought, sold, or otherwise 
known in a commercial sense as net or lace blouses. 

The statement is made that the burden is on the Customs Service 
to establish that merchandise is commercially known as net or lace 
if it is made on a knitting machine. We know of no administrative, 
judicial, or statutory requirement placing such a burden on the 
Customs Service. Furthermore the Customs Service has continuously 
ruled that lace may be made on a knitting machine. In fact, the 
Customs Service has information that the majority of the lace fabrics 
produced in this country are now being made on knitting machines. 

It is a principle of Customs law that in the absence of evidence 
to the contrary, the common meaning of words must prevail. United 
States v. Rembrant Electronics Inc., 64 CCPA 1, C.A.D. 1175 (1976). 
Further, reliance upon the merchandising medium through which 
articles are sold is not always a proper criteria through which to judge 
the classification of those articles. United States v. Ignaz Strauss & 
Co., Inc., 37 CCPA 32, C.A.D. 415 (1949). 
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The definition of lace fabrics which the Customs Service has been 
using is consonant with the cases cited by the importer’s representa- 
tive—an openwork fabric with a preconceived inwrought design. As 
can be seen from the attached photocopy of the fabric, it is an open- 
work fabric and there is a preconceived ornamental design in that 
fabric. No evidence has been presented which would indicate that this 
merchandise is not commonly known as lece. In this regard, it is 
noted that the Customs Service has, in the past, classified fabrics or 
articles made from those fabrics, which are similar to the fabrics 
comprising the instant merchandise as lace. 

On the basis of the above, we concur with your opinion that the 
instant merchandise should be classified under the provisions for 
women’s or girls’ lace or net wearing apparel, according to the com- 
ponent material of chief value. 

A copy of this memorandum may be forwarded to the importer’s 
representative. 


(C.S.D. 79-132) 


Classification: Sanitary Belts; Component Material of Chief Value 


Date: August 28, 1978 
File: CLA-2:R:CV:MC 
055150 PR 


To: District Director of Customs, Laredo, Tex. 78040. 

From: Director, Classification and Value Division. 

Subject: Request for internal advice No. 63/78, concerning the tariff 
status of sanitary belts. 

The subject internal advice request concerns the tariff classification 
of sanitary belts which are manufactured in Mexico from U.S. com- 
ponents. The question of the applicability of item 807.00, Tariff Sched- 
ules of the United States (TSUS), is not in issue. The only question 
presented is the determination of the component material in chief 
value of the subject merchandise. 

The submitted sample consists of an elastic woven fabric, approxi- 
mately seven-eighths inch wide, which fits around the waist of the 
wearer. The two ends of the elastic strap are held together by a metal 
snap fastener. In two locations on the belt, approximately opposite 
from each other, there are double thicknesses of woven satin-like nar- 
row fabrics which are stitched to the belt and which extend down- 
ward from the belt approximately 3% inches. Each of these fabrics has 
an aluminum metal gripper sewn to it. The following cost breakdown 
was submitted. 

289-737—79 —4 
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Percentage 
Component materials of total 
cost 


Elastic: 
$0. 0183 
. 0047 
- 0360 


. 0590 


. 0281 
- 0089 


.0370 29. 00 


Metal grippers (aluminum) . 0160 "42, 50 
Metal snaps (stainless steel) . 0160 ; 12. 50 


. 1280 100. 00 


The above cost breakdown is incomplete, because it does not start 
with the costs of the raw materials to the manufacturer to which are 
added the costs incurred for each material at every step in the manu- 
facturing process up to the time, but not including, the assembly of 
all the components into the completed article. However, since the cost 
breakdown is all that has been submitted, our ruling will be based on 
the above figures. 

The importer believes that the merchandise should be classified 
under the provision for sanitary belts of rubber or plastics, in item 
772.42, TSUS. The position of your office is that the correct classi- 
fication of the instant merchandise is under the provision for other 
women’s or girls’ wearing apparel, not ornamented and not knit, of 
manmade fibers, in item 382.81, TSUS. 

The Customs Service has previously ruled in a decision abstracted 
as T.D. 66-88(54), that a sanitary belt consisting of nylon-covered 
rubber elastic was properly classifiable in item 382.81. Thus, if the 
instant merchandise is in chief value of manmade fibers, item 382.81 
would be applicable. In order to be classifiable in item 772.42, it must 
first be determined that the merchandise is in chief value of rubber or 
plastics material. The importer, through its representative, has not 
addressed this question, but has merely made the comment that the 
rubber component exceeds in value each other single component 
material of the article. 
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The importer’s position would be well taken if the provisions 
competing with 772.42 were limited to articles which were “‘of poly- 
ester” or “‘of nylon” or “of acetate” or “of rayon.” But such is not 
the case. Item 382.81 provides for wearing apparel “of manmade 
fibers.” The term “manmade fibers” is: defined in headnote 2(a), 
subpart 16, schedule 3, TSUS, as referring to the filaments, strips, 
and fibers covered in that subpart. By virtue of headnotes 2(b), 3(a) 
and 3(b), subpart 1K, the polyester, nylon, acetate, and rayon fibers 
contained in the merchandise are ‘manmade fibers.” 

Since item 382.81 reads “of manmade fibers” without limitation, it 
is proper to aggregate the values of all the various kinds of manmade 
fibers found in that merchandise. In this regard, the Customs Service 
has continually ruled that in determining whether articles are ‘of 
textile materials,” it is proper to compare the aggregate values of all 
the textile materials to the value of each other single component in 
those articles. See T.D. 56059(22), T.D.°76-133 (2), C.I.E. 382/67, and 
ORR ruling 75-200. Further; the ‘Customs Service has. specifically 
ruled in headquarters ruling 473.3, 031644; dated January 18, 1974, 
that. in determing the. component of chief value in a fabric con- 
taining wool and more than one type of manmade fiber, the total or 
aggregate value. of all the manmade fibers in that fabric shall be 
compared ‘to the value of the-wool component. 

Going back to the submitted cost: breakdown, when the values of 
the polyester, nylon, acetate, and rayon components are aggregated, 
they equal $0.060 as compared to the value of the rubber component, 
which is $0.036. Accordingly, the merchandise is in chief value of 
manmade fibers and; therefore, is classifiable in item 382.81. 


(CS.D: 79-133) 


Classification: ‘‘Wooley-Pullies,” Military Sweaters With Fabric 
Overlays on Shoulders and Elbows; Ornamentation 


Date: September 29, 1978 
File: CLA-2:R:CV:MC 
055027 PR 
To: District. Director of Customs, Washington, D.C. 20018. 
From: Director, Classification and Value Division. 
Subject: Request for internal advice No. 27/78, concerning the tariff 
classification of a sweater with fabric overlays. 
The subject internal advice request concerns the tariff classification 
of a man’s knit wool sweater with patches overlaid on the shoulder 
and elbow areas. Since we have received submissions from other 
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importers on the same merchandise, we will treat all the submissions 
together. 

The sample is a man’s heavy rib-knit sweater. It is stated to be 
composed of 100 percent virgin wool. Woven fabric overlays, stated 
to be 67 percent polyester and 33 percent cotton are sewn on the 
shoulder areas and on each arm from the elbow area down to the 
cuff areas. To simplify matters, we have attached a copy of a photo- 
graph of the instant merchandise. Garments of this type are commonly 
worn by the British Military Forces and are known as wooley-pullies. 

This office has held in two prior rulings, 047102, dated October 6, 
1976, and 047977, dated January 24, 1977, that the instant mer- 
chendise was ornamented for tariff purposes because of the overlays 
on the shoulder and arm areas. Substantially the same patches as 
found on the instant merchandise were ruled to be ornamentation 
in our response to internal advice request No. 82/75, which concerned 
the tariff status of a cardigan sweater. 

In support of the position that the merchandise should not be 
considered ornamented for trariff purposes, several documents from 
the U.S. Marine Corps have been submitted. These documents evi- 
dence the fact that the Marine Corps has adopted the instant mer- 
chandise as an item of optional uniform clothing for utility-field 
wear. The documents contain statements concerning the necessity 
for having the overlays on the subject garments and attesting to the 
fact that they are functional. Also submitted were the specifications 
required by the British Government to which the merchandise must 
conform in order to be worn by its military personnel. The Marine 
Corps has adopted these specifications which require the arm and 
shoulder patches to be present on the garment. 

Headnote 3, schedule 3, Tariff Schedules of the United States 
(TSUS), purports to define the term “ornamented” for tariff purposes. 
In fact, that headnote merely lists various ways in which a textile 
fabric or textile articles may be ornamented. One of the methods 
listed as constituting ornamentation is textile fabric. The drafters of 
headnote 3 intended that the term “ornamented” would embrace a 
broad concept of ornamentation. See ‘Tariff Classification Study,’ 
explanatory materials, 1960, at page 228. The U.S. Customs Court 
has interpreted headnote 3 to mean that the features enumerated 
therein must primarily serve to ornament; enhance, or increase the 
eye appeal of the articles to which they are applied. The Baylis 
Brothers, Inc. v. United States, 60 Cust. Ct. 336, C.D. 3383 (1968); 
Blairmoor Knitwear Corporation v. United States, 60 Cust. Ct. 338, 
C.D. 3396 (1968). 

At first glance, the fact that the U.S. military authorities have re- 
quired the overlaid fabrics to be on the sweaters in question and that 
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those same authorities believe the patches or overlays are functional, 
would appear to be persuasive. However, three things are contrary to 
such a conclusion. The first is that the overlays do, in fact, give the 
sweater a different appearance. They add to the eye appeal of the gar- 
ment and ornament, decorate, enhance, and embellish the appearance 
of that garment. Second, the primary use to which the garment is put 
is the wearing of those garments around the Marine base as casual 
uniforms, and not for field exercises. Many Marines, particularly offi- 
cers, can be seen at the Quantico Marine Base wearing these garments. 
However, few of those individuals will admit to having used the gar- 
ments in field-type operations where the patches on the shoulders and 
the arms would serve their functional uses. Third, advertisments have 
appeared in national magazines for the subject merchandise. Those 
advertisements are aimed at selling the sweaters to families, includmg 
women and children. No reference is made in the advertisements to 
camping, hunting, or similar activities. Other than the pictures in the 
advertisements, the only reference to the patches on the garments in 
question was the statement, “with smart regimental patches on shoul- 
ders and elbows!” 

One further observation is worthy of note. It is our understanding, 
that when the subject garments are worn by the military in actual 
field use, those garments will normally be underneath other garments. 
As such, the garments worn above the sweaters would primarily be 
subject to the wear and stress that would have otherwise been placed 
on the sweaters. Therefore, it is the outer garments and not the patches 
that mostly protect the sweater from wear and abrasion. 

Wearing apparel is generally considered to be a use description of the 
merchandise. General headnote 10(e) (i), TSUS, provides that a tariff 
classification controlled by use (other than the actual use) is to be de- 
termined in accordance with the use in the United States at, or ap- 
proximately prior to, the date of importation of articles of that class or 
kind to which the imported articles belong, and the controlling use is 
the chief use. The Customs Service is of the view that the instant 
merchandise belongs to a class or kind of merchandise which is sold to 
a much wider segment of the population than just the military. Fur- 
ther, as noted above, even if this sweater were imported and sold only 
to the military, the Customs Service is not convinced that the gar- 
ments would be chiefly used in a manner so that the overlaid shoulder 
and arm patches would be primarily functional Accordingly, the sub- 
ject merchandise is classifiable under the ornamented wearing apparel 
provisions of the tariff schedules, according to the sex and age of the 
intended wearers. 
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(C.S.D. 79-134) 
Classification: Flashlight With Alarm Buzzer in Its Handle 


Date: October 3, 1978 
File: CLA-2:R:CV:MSP 
055131 SF 


To: Area. Director, New York Seaport, New York, N.Y. 10048. 
From: Director, Classification and Value Division. 

Subject: Internal advice no. 66/78, tariff classification of an emergency 
alarm/light. 

In your request for internal advice of June 27, 1978, you ask that we 
reconsider our ruling 058358 of June 14, 1978, on the “Feel Secure” 
Alarm/Light, a product imported from Hong Kong. In that ruling, we 
classified the alarm/light as a flashlight under item 683.70, Tariff 
Schedules of the United States (TSUS). 

Issue.—Whether the alarm/light is aflashlight classifiable underitem 
683.70, TSUS, dutiable at 35 percent ad valorem, or whether it is a 
combination electrical article classifiable under item 688.40, TSUS, 
dutiable at 5.5 percent ad valorem. 

Facts —The product is a rectangular flashlight with a plastic hous- 
ing approximately 1 inch in depth, 1% inches in width, and 4% inches 
in elas: It contains a conventional flashlight bulb. Housed within 
the handle of the flashlight is.an alarm ‘buzzer.:The product has a 
multipositional switch which operates. both the flashlight and the 
buzzer. The buzzer shares the same wiring and power source with the 
flashlight. 

Law and analysis.—After having considered the use , of an alarm 
in conjunction with a conventional-type flashlight, we found that the 
alarm feature is more in the nature of an embellishment of the flash- 
light. Thus, the alarm/light is not more than a flashlight, and accord- 
ingly, it, with the incorporated alarm feature is classifiable under the 
provision for flashlights, in item 683.70, TSUS. 

You point out that there is no uniform and established practice for 
classification of an alarm/light, and the varying classifications in a 
number of rulings examined below indicate that this is so. 

You call our attention to ORR 73-0222 of November 19, 1973. We 
were aware of this ruling and considered it in the present ruling on the 
alarm/light. On the basis of the description of the article in ORR 
73-0222, we determined that while that article and the article in the 
present case may be similar in construction, they are not identical in 
construction as you suggest. The two can be distinguished in several 
respects. The handle of the horn/flashlight was ‘‘oversized to hold the 
horn mechanism,” while the buzzer of the alarm/light fits into the 
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flashlight handle with no protrusions or modifications. The horn/ 
flashlight used two “D’-sized batteries, while the instant flashlight 
uses only three “AA” batteries. In addition, the horn/flashlight had 
an “accessory jackplug,” while the subject flashlight has no such 
jackplug. 

From these distinctions, we reasoned that the horn of the horn/ 
flashlight, in relation to the flashlight portion of the article, was of a 
larger, more substantial construction than the buzzer in the case of 
the alarm/light. Thus, there is no actual conflict between the two 
rulings. Rather, the “more than” question was resolved differently 
in each ruling. Here, the buzzer feature is only an incidental feature, 
insufficient to make the alarm/light a combination article. 

Furthermore, CIE 851/59 was also considered. The construction of 
the flashlight and the issue of classification in that case were nearly 
identical to the instant case. There a flashlight with an incorporated 
horn was classifiable as a flashlight under paragraph 353 (the prede- 
cessor to item 683.70, TSUS), and not as an electrical article or 
device not specifically provided for. The horn feature was considered 
more in the nature of a novelty so as not to make the article something 
more than a flashlight. 

Moreover, in headquarters file 053083, of October 3, 1977, the same 
importer as in the instant case previously imported a flashlight with a 
plastic housing’ 1 inch by 1% inches by 3 inches, equipped with a 
magnifying glass. As here, we held there that the added feature, the 
magnifier, was subordinate to the primary flashlight function, and the 
article was classified as a flashlight. 

After issuance of our ruling in this case, but before receiving your 
request for internal advice, we discovered headquarters file 044194 
of February 19, 1976, which, following ORR 73-0222 and New York 
report VAL-3-(4)-BIS-16 of March 24, 1975, classified merchandise 
identical to the alarm/light as an electrical article not specifically 
provided for, in item 688.40, TSUS. We believe that the opinion in 
file 044194 failed to distinguish the relatively larger size of the horn 
feature of ORR 73-0222 from the incidental nature of the buzzer 
feature. In this connection it is noted that we have consistently held 
bicycle radios with built-in warning horns to be classifiable as radios 
and not as combination articles, even though the horns are effective 
substitutes for the normal bicycle bells. 

There are additional reasons for classifying the alarm/light as a 
flashlight. They are as follows. 

We reasoned further that the alarm/light is within the eo nomine 
provision for flashlights in item 683.70, TSUS. Air-Sea Forwarders, 
Inc. v. United States, C.D. 4665 (1976). A “flashlight” is defined as 
«“* * * a small, battery-operated, portable light.” Remington Rand 
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Division of Sperry Rand Corp. v. United States, 51 C.C.P.A. 57, 
C.A.D. 837 (1974), citing Webster’s “Third New International Dic- 
tionary.” For a more comprehensive definition, see “Summaries of 
Trade and Tariff Information” (1968), schedule 6, volume 10, page 215. 

As the description of the alarm/light (at the outset) demonstrates, 
this flashlight falls squarely within this definition. Even if some dif- 
ferences exist between this flashlight and “normal” flashlights, the 
general rule that an eo nomine designation covers all forms of the 
article should prevail. Nootka Packing Co. v. United States, 22 C.C.P.A. 
464, 470 (1935). 

The trend in flashlight construction is toward variety in design and 
size. As the Customs Court noted in Air-Sea Forwarders, a wide 
variety of articles are known as flashlights. Ai-Sea Forwarders, Inc. v. 
United States, supra. There, dealing with “inspection lights,” the court 
said that ‘the fact that the imported article is known specifically as 
an inspection light does not change its essential character as a flash- 
light. This description only serves to emphasize its adaptation to a 
specific use * * *, It is nevertheless, a ‘species’ of flashlight.’ 
Similarly, while the instant import is known as an alarm/light, this 
does not change its essential character, and it remains a flashlight. 

Presumably, the importer argues that the subject flashlight is a com- 
bination article, “more than” a flashlight, and thus, it is classifiable 
under item 688.40, TSUS, as an electrical article not specifically pro- 
vided for. We submit that this article really is not a combination 
article. 

A combination article is one having coequal functions. When such 
merchandise is involved, the article may not be classified under a 
provision describing only one of those functions. By contrast, if the 
article has one primary function, and an incidental, subordinate, and 
secondary purpose, classification is under the primary item. See Trans 
Atlantic Co. v. United States, 60 C.C.P.A. 100, C.A.D. 1088, 471 F. 2d 
(1973). 

On the facts here, the alarm function is clearly secondary and not 
coequal to the illuminating function of the alarm/light. Judged by the 
time spent in the illuminating function as opposed to the time spent 
using the alarm function the article is primarily a flashlight. Further- 
more, judged by the usefulness and significance of the added alarm 
function, the alarm/light is again primarily a flashlight. 

Let us examine the “more than’’ issue in a parallel situation 

In a recent decision, Ashflash Corp. v. United States, it was held that 
a portable, battery-operated, blinker lantern, comprised of a search- 
light portion for illuminating and an automatic signal warning red 
flasher for emergency signaling, was a combination article. There, 
it was clear that the searchlight and blinker had two separate and 
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independent functions, illuminating and signaling. ‘The court said that 
it is common knowledge that flasher signal warning components like 
the blinker lantern are frequently used by motorists for emergency 
situations on the highway. For this reason, the signaling function was 
found to be coequal with the illuminating function, and thus the device 
was a combination article. Ashflash Corp. v. United States, C.D. 4643 
(1976). 

On the combination article issue, the facts of the present case can 
be distinguished from the Ashflash case because they are more like 
the factual situation in Continental Exchange. In Continental, as here, 
the flashlight was longer, but narrower than a pack of cigarettes, 
could be carried in pocket or purse, and could be used to find a keyhole 
in a door at night or to search for something in a purse. As an added 
feature, it had a blinking red light on one end to be used as a signaling 
light. The court found that there was no evidence that the blinking 
red light was used effectively as a signaling light. Rather, the court 
considered the signal light a mere sales feature and that the importa- 
tion involved no more than a flashlight. Continental Exchange, 
Ltd. v. United States, C.D. 3333 (1968). 

By analogy, there is little here to suggest that the buzzer of this 
alarm/light could be used effectively as an emergency signaling 
alarm, as it is not common knowledge that a buzzer, especially one 
such as the one in this case, signals danger. The buzzer is a subor- 
dinate and secondary feature, more in the nature of an embellishment, 
even a gimmick, and does not perform a separate function coequal 
with the flashlight function. 

To summarize, the item in ORR-73-0222 was a horn/light. There, 
we feel that the siren was of a more substantial construction relative 
to the size of the flashhght, and thus, the product was more than a 
flashlight. This is analogous to the Ashflash case, where the blinker 
portion of the blinker light was of substantial construction such that 
the article was a combination article classifiable as an electrical article. 
But the Continental case, where the blinker portion of the flashlight 
was of such insubstantial construction that the article was not con- 
sidered a combination article, is much like the present case, where 
the buzzer is not of a construction substantial enough to make the 
alarm/light a combination article. The buzzer is a mere incidental 
feature, secondary to the illumination function of the flashlight. 

One final note: Litigation on the issue of whether an article is more 
than a flashlight is pending in the U.S. Customs Court in the case of 
Sanyo Electric, Inc. v. United States, court No. 75-9-02446. The liti- 
gation report which we received used arguments parallel to those used 
herein. 
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Holding.—For all of the above reasons, and pending resolution of 
the litigation, we are of the opinion that the “Feel Secure” alarm/ 
light is classifiable under the provision for flashlights, item 683.70, 
TSUS, dutiable at the rate of 35 percent ad valorem. 


(C.S.D. 79-135) 
Classification: Confectionery Product Similar to a Candy Bar 


Date: October 6, 1978 
File: CLA-2:R:CV:MC 
055272 CM 


Area Director or Customs, 
New York Seaport, 
New York, N.Y. 10048. 

Dear Sir: Internal advice request No. 100/78 concerning the 
Customs classification of certain confectionery products from West 
Germany. 

Issues —Whether certain confectionery-type products containing a 
thin wafer are classifiable as baked articles or as confectionery? 

Facts—The products, which are sold commercially under various 
names, are wrapped, merchandised, and sold as candy bars. They are 
described in the printed matter on the wrappings as ‘Refreshing 
Milk Chocolate Confection made of sugar, dextrose, vegetable fats, 
cocoa butter, cocoa, whole milk powder, wheat flour (wafer), hazelnut, 
lecithin (an emulsifier), natural and artificial flavorings.’ The products 
consists of a paper-thin wafer with a layer of cream (hazelnut, mocha, 
etc.) and a heavy coating of milk chocolate. The articles are designed 
to give the appearance of a candy bar. They are not the type of 
articles which would normally be considered baked goods. 

Law and analysis—Headnote 2, subpart C, part 10, schedule 1, 
describes the term “‘confectionery,’’ as used in this subpart, as cov- 
ering confections or sweetmeats ready for consumption. In Leaf 
Brands, Ine. v. United States (C.D. 4409) various products are listed 
which are held to be “confectionery” within the meaning of the tariff 
statutes. It provided certain tests to determine the classification of an 
article as confectionery. The ‘Summaries of Trade and Tariff Infor- 
mation,” schedule 1, volume 14; page 15, in regard to the classification 
of biscuits, cake, cakes, wafers, etc. in item 182.20, Tariff Schedules of 
the United States (TSUS), states that wafer products are thin crisp, 
baked articles which are often a flat, cookie-type article filled with a 
sugar icing; other wafers are covered with chocolate and sold as a 
confection. 
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Holding.—lIt is considered that many products containing the ingre- 
dients of those in issue are readily recognized as a confectionery or 
candy. These articles are classifiable under the provision for candy, 
and other confectionery, not specially provided for, in item 157.10, 
TSUS, dutiable at the rate of 7 percent ad valorem. 


(C.S.D. 79-136) 


Value: Whether Sales Transactions Between Related Firms are Bona 
Fide and Reflect Fair Market Value 


Date: October 12, 1978 
File: R:CV:V 
055166 BS 
Re reconsideration of application for further review, protest No. 1001- 
7-1489. 
Arrga Director or Customs, J.F.K. INTERNATIONAL AIRPORT, 
Jamaica, N.Y. 11434. 

Dear Sir: This is in reference to your letter of July 28, 1978, con- 
cerning the above-captioned matter. In our ruling of July 10, 1978, we 
held that the transactions between (A” Corporation Ltd., (“Ltd.’’)) 
and (“A’’ Corporation, Inc. (“Inc.’’)) were bona fide sales and that 
such sales should be analyzed in order to determine whether the in- 
voice prices fairly reflected the market value of the merchandise. 

It is your view, however, that there were no bona fide sales between 
Ltd. and Inc., and that accordingly we should reconsider our position. 
The facts are not in dispute and remain as set forth in our previous 
letter. 

You point out that Inc. was merely a “paper” corporation with no 
staff in the United States; that it only handled paperwork generated 
by Ltd.; that the president of Inc. and the managing director of Ltd.; 
were one and the same person; and that (you believe) Inc. did not buy 
from Ltd. for its own risk. It is your belief that calling these transac- 
tions sales is an open invitation to any exporter who desires to mini- 
mize Customs duty to hire an attorney, incorporate an American arm, 
and have his broker assume the paperwork within the confines of his 
own office. Further, you do not believe the issue should be resolved by 
analyzing the “sales” to determine whether the prices fairly reflect 
the market value of the merchandise, since in the Baldwin case 
(Baldwin v. United States, C.A.D. 1208 (1978)) the court limited the 
extent of the Customs investigation in determining whether certain 
sales fairly reflect the market value. 

After carefully reviewing the file again, we must affirm our prior 
ruling and hold these transactions to be bona fide sales. 
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In J. L. Wood v. United States, 62 CCPA 25, C.A.D. 1139 (1974), the 
U.S. subsidiary had no office of its own or any salaried employees, 
and all of its management, administrative, accounting, and billing 
operations were provided without. charge by the parent company in 
Canada. The officers of the parent also served as officers of the U.S. 
subsidiary although none of. them worked in the United States. 
However, the subsidiary did have its own bank account in the United 
States, kept separate books, had its own price lists, warranties and 
advertising, and also maintained a warehouse here. The accounts were 
billed by, and payment was made to, the subsidiary, although all 
billing emanated from the office of the parent in Canada. Similarly, 
payment was sent to the subsidiary but at the address of the parent. 
(The accounting and data processing center was located there.) The 
Court of Customs and Patent Appeals held that based on the facts, 
the subsidiary exercised control over the ultimate disposition of the 
goods, and therefore, title passed to that company. 

In the subject case, the fact that all business decisions were made in 
England is not determinative of the issue, since such decisions were 
made by an officer of Inc.; neither, based on Wood, is the lack by Inc. 
of its own office or employees. The fact that proper invoicing practices 
were followed and that Inc. paid Ltd. on the specific invoice amounts 
are factors tending to show transfer of title to Inc. Although not in 
the record, we ‘assume that Inc. maintained a separate bank account 
from Ltd. The record also shows that Inc. furnished separate price 
lists, and in addition, it appears that the end users dealt with the 
agent (name) and treated Inc. rather than Ltd. as the principal. 

In American Greiner Electric, Inc. v. United States, C.D. 4718 (1977), 
one stockholder owned 98 percent of the stock in Swiss Greiner and 
100 percent of the stock in American Greiner, although the managers 
of the companies were different individuals. The question of a bona 
fide sale never arose before the court as the Government apparently 
did not press that argument. However, the court pointed to the owner- 
ship of both companies by Mr. Greiner, and stated that in view thereof, 
and the fact that the profit earned on one side of the business trans- 
action might be more beneficial than profit earned on the other side, 
appellant was under the obligation, in this case of a related and 
selected purchaser, to provide credible proof that the price did reflect 
the market value. (No evidence of prices relating to other transactions 
for comparison purposes had: been submitted.) The court also stated 
that if it was ever possible to determine that invoice prices to a “selected 
purchaser” fairly reflect the market value, without evidence of prices 
in other kinds of transactions, for comparison purposes, that is so 
only when the relations between buyer and seller are clearly set forth 
and are such to warrant an inference that they dealt at arm’s length. 
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(See National Carloading Corporation v. United States, 57 Customs 
Court 758 (1966).) In this case, the prices were determined through 
negotiation between the two managers and either Mr. Greiner, or 
his son. The court held that Greiner had failed in its burden of proving 
that the invoice prices fairly reflected the market value. 

It is apparent that the court in Greiner viewed with skepticism the 
claim by appellant, without the support of credible, extraneous evi- 
dence, that the negotiations between the parent and its subsidiary 
were of an arm’s length nature. It appears that the primary factor in 
the court’s opinion was the ownership of both companies by one 
individual. 

Similarly, in the instant case, we have a situation in which it appears 
that (name) is the owner and primary officer of both Inc. and Ltd. In 
such case, there is an inference that the companies were not dealing 
at arm’s length in establishing their prices, and in view of the relation- 
ship of the parties the burden of proving that the prices did fairly 
refiect the market value rests with the importer. We agree that in the 
Baldwin case (C.D. 4704) the court severely restricted the evidence 
that may be used to support (or to disprove) the claim that the price 
fairly reflected the market value. However, in the instant case, this 
would only serve to make more difficult the importer’s burden of 
establishing the same, particularly when the parties do not appear to 
have been negotiating at arm’s length. 

Under the circumstances, since we have found the transactions to 
be bona fide sales, and since the parties are related, the burden is on 
the protestant to show that the sales were made at arm’s length, and 
that such sales fairly reflect the market value. A determination in this 
regard should be made consistent with the principles outlined in T.D. 
76-118, as modified by the Baldwin decision. 





Recent Unpublished Customs Service Decisions 


The following listing of recent administrative decisions issued by the 
Office of Regulations and Rulings, U.S. Customs Service, and not 
otherwise published, is published for the information of Customs 
officers and the importing community. Although the decisions are not 
of sufficient general interest to warrant publication as Treasury 
decisions, the listing describes the issues involved and is intended to 
aid Customs officers and concerned members of the public in identify- 
ing matters of interest which recently have been considered by the 
Office of Regulations and Rulings. 

A copy of any decision included in this listing, identified by its date 
and file number, may be obtained in a form appropriate for public 
distribution upon written request to the Office of Regulations and 
Rulings; attention: Legal Reference Area, room 2404, U.S. Customs 
Service, 1301 Constitution Avenue NW., Washington, D.C. 20229. 
These copies will be made available at a cost to the requester of 10 
cents per page. However, the Customs Service will waive this charge if 
the total number of pages copied is 10 or less. 

Decisions listed in earlier issues of the Customs BuLLetin, through 
January 3, 1979, are available in microfiche format at a cost of $5.10 
(15 cents per sheet of fiche). It is anticipated that additions to the 
microfiche will be made quarterly and subscriptions are available. 
Requests for the microfiche now available and for subscriptions should 
be directed to the Legal Reference Area. Subscribers will automatially 
receive updates as they are issued and will be billed accordingly. 

Dated: April 6, 1979. 

Donap W. Lewis, 
Acting Assistant Commissioner, 
Regulations and Rulings. 


Date of 
decision File No. Issue 


103781 Vessels: Salvage; criteria for compensation 

103810 Vessels: Exemption of vessels of Qatar; registry from 
the payment of special tonnage tax and light money 

103896 Carrier control: Whether the carriage in a foreign-flag 
vessel of a portion of oil cargo to New York and 
transference of the remainder to another foreign-flag 
vessel outside U.S. territorial waters for carriage to 
Boston constitutes a violation of the coastwise laws 





Date of 
decision 


3-19-79 


3-13-79 


3-23-79 


3-16-79 
3-26-79 
1-26-79 
12-19-78 
1-23-79 
1-26-79 
12-19-78 
2-22-79 
2-15-79 
2-15-79 
2- 2-79 
2-22-79 


2— 2-78 


3-15-79 


2-13-79 
3-13-79 
2-22-79 


File No. 


306469 


709687 


709786 


709787 
055390 
057351 
057565 
057701 
057724 
058635 
058656 
058686 
058790 
058804 
058808 


058822 


059591 
059894 
059992 


060271 
061026 


Issue 


Entry: Use of a weekly consolidated entry summary for 
installment shipment 

Prohibited and restricted importations: Magazines de- 
picting child abuse in violation of the Customs ob- 
scenity law 

Marking: Whether U.K. is an acceptable country of 
origin marking for merchandise from the United 
Kingdom 

Prohibited and restricted importations: Pork sausages 
sent in the mail 

Classification: Continuous cast steel in dimensions 
meeting the definition of ingots (608.16) 

Classification: Plastic food containers (772.03, 772.06, 
772.15) 

Classification: Bamboo handbags (706.10) 

Classification: Jig-saw puzzle (735.20) 

Classification: Polyethylene-lined drums; packing 

Classification: Lens test system (712.05, 712.49) 

Classification:, Measuring machines (676.15, 676.30, 
684.64, 712.49) 

Classification: Measuring and checking devices (712.49) 

Classification: Woven pile fabrics (806.20) 

Classification: Bell-shaped glass globes (546.52 through 
546.59) 

Classification: Flower pots assembled in Canada with 
materials of U.S. origin 

Classification: Automobile exported to Mexico for the 
installation of a replacement body and returned to 
the U.S. (806.20) 

Classification: Wound dressing made from porcine skin 
(120.20, 799.00) 

Classification:' Xerographic toner (405.25, 406.50, 
409.00) 

Classification: Siam jacket (380.00, 380.04) 

Classification: Benzenoid pesticide (405.15) 

Classification: Ornate-type bathroom fixtures (546.52 
through 546.59) 





General Notice 
(521194) 
American Manufacturer's Petition 


Extension of time for comments concerning an American manufacturer’s petition 
to withdraw duty-free treatment under the generalized system of preferences 
for disposable butane lighters imported from Hong Kong 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of extension of time for comments. 


SUMMARY: This notice extends the period of time permitted for 
the submission of comments in response to a recent American manu- 
facturer’s petition to the Customs Service to withdraw duty-free 
treatment under the generalized system of preferences for disposable 
butane lighters imported from Hong Kong. This extension will permit 
the preparation and submission of more detailed comments by in- 
terested members of the public. 

DATES: Comments must be received on or before (30 days from the 
date of publication of this notice in the Federal Register). 
ADDRESS: Comments, preferably in triplicate, should be addressed 
to the Commissioner of Customs, attention: Regulations and Legal 
Publications Division, room 2335, U.S. Customs Service, 1301 Con- 
stitution Avenue NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John L. Valentine, 
Special Projects and Programs Branch, U.S. Customs Service, 1301 
Constitution Avenue NW., Washington, D.C. 20229; 202-566-5786. 


SUPPLEMENTARY INFORMATION: On July 14, 1978, the 
Customs Service published in the Federal Register (43 F.R. 30382) 
a notice of receipt of an American manufacturer’s petition, filed under 
section 516 of the Tariff Act of 1930, as amended (19 U.S.C. 1516), 
to withdraw duty-free treatment under the generalized system of 
preferences (GSP) for disposable butane lighters imported from Hong 
Kong. Comments were to have been received on or before August 14, 
1978. The petitioner alleged that disposable butane lighters imported 
from Hong Kong, currently classifiable under item 756.04 of the 
Tariff Schedules of the United States, fail to meet the ‘‘value-added”’ 
requirement to qualify for free entry under GSP. Under section 503 


62 





CUSTOMS 63 


of the Trade Act of 1974 (19 U.S.C. 2463), in order for an article to 
qualify for duty-free entry under GSP, 35 percent of the final ap- 
praised value of the merchandise must consist of either direct costs 
of processing operations performed in the beneficiary developing 
country or of materials produced in the beneficiary developing country. 
Inasmuch as the petitioner contends that parts and assemblies for 
the disposable butane lighters imported from Hong Kong are of 
Japanese origin, and that the cost or value of the parts and sub- 
assemblies may not be included as part of the 35-percent value-added 
requirement, petitioner alleges that the subject butane lighters are 
‘disqualified from GSP treatment. 

The original petition made reference to a particular brand name 
‘disposable butane lighter imported from Hong Kong. Informal in- 
quiries made to the Customs Service in response to the July 14, 1978; 
notice of publication in the Federal Register were advised of this fact. 
However, an addendum (dated Dec. 4, 1978) to the original American 
manufacturer’s petition made reference to additional importations of 
‘disposable butane lighters imported from Hong Kong which, the 
‘addendum alleges, also fail to meet the 35-percent value-added 
requirement under GSP. The purpose of this notice is to advise the 
‘public that the original petition has been modified in this manner and 
to allow additional time for the preparation and submission of com- 
ments in light of this modification. 

COMMENTS 


Comments concerning the American manufacturer’s petition were to 
‘have been received on‘or before August 14, 1978. However, the Customs 
have been received on or before August 14, 1978. However, the Cus- 
toms Service hereby extends the period of time for submission of com- 
ments in order to allow interested parties to prepare a response to the 
modified petition. As a result, the period of time for submission of 
comments is extended to (30 days from the date of publication of this 
notice in the Federal Register). 

The American manufacturer’s petition in its original and modified 
form, as well as all comments received, will be available for public 
inspection in accordance with sections 103.8(b) and 175.21(b), Cus- 
toms Regulations (19 U.S.C. 103.8(b), 175.21(b)), during regular 
business hours at the Regulations and Legal Publications Division, 
Headquarters, U.S. Customs Service, room 2335, 1301 Constitution 
Avenue NW., Washington, D.C. 20229. 

Dated: April 5, 1979. 

Dona.p W. Lewis, 
Acting Assistant Commissioner, 
Regulations and Rulings. 


289-737—79——5 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1222) 
Arr-Sxa Broxngrs, Inc. ». Toe Unirep Stratgzs, (—F. 2d—) 


1. American Goops Returnep—TSUS 


Customs Court judgment, which dismissed action seeking re- 
liquidation of entries of certain electronic components and their 
duty-free entry as American goods returned under item 800.00 of 
the Tariff Schedules of the United States, affirmed. 


2. Review or KvipENCE 
Standard of review of finding of fact by Customs Court is whether 


the finding is without evidence to support it or is clearly contrary 
to the w eight of the evidence. 


3. EstoppEL—UNITED STATES 

The general rule is that equitable estoppel cannot be invoked 
against the United States; however, the rule is not absolute. 
4, Ib. 

Equitable estoppel may only be found against the Government 


if the Government is acting in its propr ietary capacity rather than 
in its sovereign capacity, i.e., for the benefit of the general public. 


. Ip.—CoLLECTION OR ae) oF DutIEs 


gs estoppel, even if available in cases involving the 
Government in its proprietary capacity, is not available against 
the Government in cases involving collection or refund of duties on 
imports. 


U.S. Court of Customs and Patent Appeals, April 5, 1979 
Appeal from U.S. Customs Court, C.D. 4742 


(Affirmed.] 

William E. Melakn (Doherty and Melahn) attorneys of record, for appellant. 

Barbara Allen Babcock, Assistant Attorney General, David M. Cohen, Acting 
Director, Commercial Litigation Branch, Joseph I. Liebman, Sidney N. Weiss for 
the United States. 


{Oral argument on February 5, 1979 by William E. Melahn for appellant and by Sidney N. Weiss for appellee.] 
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Before Markey, Chief Judge, Ricu, Batpwin, Lane,* and Mier, Associate 
Judges. 


Miter, Judge. 

[i] This is an appeal from the decision and judgment of the U.S. 
Customs Court reported at 80 Cust. Ct. 102, C.D. 4742, 454 F. Supp. 
451 (1978), which dismissed appellant’s action seeking reliquidation 
of three entries of certain electronic components and their duty-free 
entry as American goods returned under item 800.00! of the Tariff 
Schedules of the United States (““TSUS”’). We affirm. 


Background 


The merchandise was imported at the port of Boston during 1971 
by appellant, a licensed customhouse broker and the importer of rec- 
ord, for the account of H. H. Scott, Inc. Scott, alleged by appellant 
to be bankrupt, is not a party to the action. The merchandise was 
classified under various provisions of schedule 6, part 5 cf the TSUS, 
with duties varying from 7 to 12.5 percent. 

For goods to be accorded duty-free treatment under item 800.00, 
the importer is required by 19 CFR 10.1(a) to file various documents.” 
Appellant never filed the required documents because, it alleges, the 
Customs Service waived the documentary requirement when it issued 
a ‘Missing Document Receipt” (referred to as a form RC-—1-24) with 


the word “‘Canceled”’ inserted after ‘Reason for this Slip.’ Although 
the two RC-1-24's of record * were issued on December 26, 1972, 
the liquidation did not occur until May 1974, at which time appellant 
paid the duties. Appellant asserts that, during the intervening period, 
Scott was adjudicated a bankrupt in federal district court, and by 
the time of liquidation it was too late to file a claim in bankruptcy 
for the duties paid in Scott’s behalf; further, that by the actions of 


*Judge Lane took no part in the decision. 
1 Item 800.00 provides as follows: 


SCHEDULE 8.—SPECIAL CLASSIFICATION PROVISIONS 


PART 1.—ARTICLES EXPORTED AND RETURNED 
= * & 


Subpart A.—Articles not Advanced or Improved Abroad 
* a + * * s 


£00.00 Products of the United States when returned after having been exported, without hav- 
ing been advanced in value or improved in condition by any process of manufacture 
or other means while abroad 


2 There is a dispute between the parties over which version of the rule is applicable. Appellee contends 
that since the entries were made in 1971, the 1971 version is applicable. Appellant contends that since the 
alleged waiver of documentation occurred in December 1972, the 1972 version, as amended by T.D. 72-119, 6 
Cust. BULL. 209 (1972), is applicable. We do not need to resolve this dispute since both versions of 19 CFR 
10.1(a) require the following documents to be filed: (1) A declaration by the foreign shipper; (2) a declaration 
by the owner, importer, consignee. or agent on Customs form 3311; and (3) a certificate of exportation exe- 
cuted by the district director at the port from which the merchandise was originally exported. 

3 We note that the record includes an RC-1-24 form for only two of the three entries involved in this appeal. 
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the Customs Service, the United States is equitably estopped from 
denying the merchandise duty-free entry under item 800.00. 


Customs Court 


The Customs Court noted that compliance with the documentary 
requirement of 19 CFR 10.1(a) is mandatory and a condition precedent 
to recovery unless compliance has been waived, citing Maple Leaf 
Petroleum, Ltd. v. United States, 25 CCPA 5, T.D. 48976 (1937); also, 
that the basis for such a waiver is the satisfaction of the district di- 
rector * by the production of evidence that the merchandise is of 
American origin. Based on the record,® the court found that the Cus- 
toms Service did not intend to waive filing of the required documents 
since the district director was not satisfied that the merchandise was 
of American origin and had not been advanced in value while abroad. 
Regarding appellant’s contention of equitable estoppel, the court 
simply said that ‘‘plaintiff [appellant] cannot create a right of recovery 
that does not exist by invoking the doctrine of equitable estoppel.” 

Opinion 

Appellant argues that because the procedures to be followed by 
import specialists at the Boston district call for issuance of an RC-1-24 
marked with the word ‘‘Waived”’ or “Canceled” if the documentary 
requirement is to be waived, receipt by appellant of the RC-1-24’s 
with the word “Canceled” on them constituted a waiver, irrespective 
of the actual intent of the district director. ’ 

Whether or not a waiver of the documentary requirement occurred 
is a question of fact, and we have said that our [2] inquiry regarding 
a finding of fact by the Customs Court “‘is limited to whether the find- 
ing is without evidence to support it or is clearly contrary to the 
weight of the evidence.” Artmark Chicago Lid. v. United States, 64 
COPA 116, 119, C.A.D. 1192, 558 F. 2d 600, 602 (1977). Based on 
the record before us, we are satisfied that there is sufficient evidence 
to support the Customs Court’s finding that there was no waiver of 
the documentary requirement. The receipt of the RC-1-24’s by ap- 
pellant, while important, is not conclusive and must be considered 
in light of all the evidence. Appellant was notified orally that the 
Customs Service was not satisfied that the merchandise was of Ameri- 
can origin; and, at least 2 weeks prior to issuance of the RC-—1-24’s, 
appellant received various notices (form CF 5561, no longer in use) 
indicating that duties were to be assessed. Although one of appellant’s 

* as pointed out supra note 2, there is a dispute over which version of the rules is applicable. Again, this 
dispute need not be resolved since both versions permit waiver of some or all of the documents if someone— 
the district director in the 1972 version, the collector in the 1971 version—is satisfied that the merchandise 
meets the requirements of item 800.00, 


5 This consists of the testimony of five witnesses called by appellant, four exhibits introduced by appellant, 
and four exhibits introduced by appellee, 
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witnesses (a customs broker), when asked to give his opinion regard- 
ing the RC-1-—24’s in question, stated that if further duties were to 
be assessed the form should have been marked with “Custom Regula- 
tion, Noncompliance, duty to be assessed,” the witness also stated 
that the term “Canceled” meant that the bond was canceled. 

Thus, it appears that while the RC-1-—24’s were probably incor- 
rectly filled out by the Customs Service (since further duties were to be 
assessed), the use of the term “Canceled” is ambiguous and could 
mean that the bond was canceled. Also, we note that the two RC-1- 
24’s of record only mention two documents (the foreign shipper’s dec- 
laration and the certificate of exportation) of the required three 
documents.* We note further the testimony by an import specialist 
for the Customs Service that when he told appellant’s treasurer that 
the merchandise would be dutiable unless he could produce the re- 
quired documentation, the treasurer replied that he was looking to 
legislation by Congress to obtain relief. Accordingly, we conclude that 
appellant either knew or should have known that the Customs Service 
was not waiving the documentary requirement. 

Appellant next argues that under the doctrine of equitable estoppel 
the United States is estopped from assessing duties on the merchan- 
dise. It premises this argument on the points that the RC—1-24’s (with 
the word ‘“‘Canceled’’) were issued by persons authorized to act, that 
it was reasonable for appellant to rely on these documents, and that it 
was damaged as a result of such reliance because it is barred from 
filing a claim in the H. H. Scott, Inc., bankruptcy proceeding. 

The Government presents these arguments: (1) That under Federal 
Crop Insurance Corp. v. Merrill, 332 U.S. 380 (1947), a case never 
overruled by the Supreme Court, the United States can never be 
equitably estopped; (2) that even in cases which incorrectly applied 
equitable estoppel, the United States was not estopped in its sovereign 
capacity (as distinguished from its proprietary capacity) ; and (3) that 
even assuming equitable estoppel is applicable in this case, appellant 
has not satisfied the requirements for equitable estoppel. 

Although [3] the general rule has been that equitable estoppel 
cannot be invoked against the United States, the rule does not appear 
to be as absolute as the Government contends. The Supreme Court 
did, in Federal Crop Insurance Corp. v. Merrill, supra, indicate in a 
general way that the United States cannot be estopped; but, not long 
afterwards, in Moser v. United States, 341 U.S. 41 (1951), the Court, 
although saying it was unnecessary to apply estoppel against the 
United States, nevertheless granted relief in a naturalization case. 
From this and dicta in the subsequent case of Montana v. Kennedy, 
366 U.S. 308 (1961), it seems that the general rule, if it still exists, is 


® The third is the declaration of the importer on Customs form 3311, 
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subject to exception. Appellant has cited Hmeco Industries, Ine. v. 
United States, 485 F. 2d 652 (Ct. Cl. 1973), and a line of ninth circuit 
cases, representative of which is United States v. Georgia Pacific, 
421 F. 2d 92 (1970), for the proposition that equitable estoppel can be 
invoked against the United States.’ 

Granting the validity of that proposition, it is subject to the limita- 
tion that [4] ‘equitable estoppel may (only) be found against the 
Government * * * if the Government is acting in its proprietary 
rather than soverign capacity.” United States v. Georgia Pacific, 
supra at 100. When acting in its soverign capacity, the Government 
is acting for the benefit of the general public—a role clearly embracing 
the collection or refund of duties on imports. Accordingly, we hold 
that [5] equitable estoppel, even if available in cases involving the 
Government in its proprietary capacity, is not available against the 
Government in cases involving the collection or refund of duties on 
imports.® 

Accordingly, it is unnecessary to reach the issue of whether, if 
equitable estoppel were available against the Government, appellant 
has satisfied the requirements for asserting it. 

In view of the foregoing, the judgment of the Customs Court is 
affirmed. 

1 While these cases may indicate a trend, we note that the second circuit has declined to follow the ninth 
circuit. Goldberg v. Weinberger, 546 F. 2d 477 (2d Cir. 1976), cert. denied, 431 U.S. 937 (1977). 
§ The rule in tax cases, clearly another area where the United States is acting in its soverign capacity, is 


that “[t]he doctrine of equitable estoppel is not a bar to the correction by the Commisssioner of a mistake 
of law.” Automobile Club of Michigan v. Commissioner, 353 U.S. 180, 183 (1957). 
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Strats Merats, Inc. ». Untrep States 
On Motion For Rehearing 


ADMINISTRATIVE Law: In judicial review of administrative action 
the fundamental inquiry is whether there has been compliance with 
the enabling legislation. 


ADMINISTRATIVE Law: On judicial review a person adversely af- 
fected by administrative action may challenge whether the admin- 
istrative official has followed or complied with the necessary 
procedural requirements. 
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Customs: Notice of liquidation must comply with the pertinent 
statutory provisions and customs regulations, and failure to comply 
in all respects will result in the notice being declared legally in- 
sufficient. 


Customs: Protests filed under incorrect importer’s name upon 
reliance on a “courtesy notice of liquidation” issued by Customs 
held premature where imported merchandise was erroneously 
classified. 


Court No. 76-6-01378 


Port of Houston 
(Judgment in part for plaintiff.) 
(Decided March 28, 1979) 


Shaw and Stedina (Charles P. Deem of counsel) for the plaintiff. 
Barbara Allen Babcock, Assistant Attorney General (David M. Cohen, Chief, 
Customs Section, and John J. Mahon, trial attorney), for the defendant. 


Re, Chief Judge: Pursuant to the provisions of rule 12.1 of the rules 
of the U.S. Customs Court, plaintiff has moved for a rehearing, and a 
reconsideration of the judgment rendered in this action. Specifically, 
plaintiff seeks to vacate a voluntary abandonment of two Customs 
entries, entry Nos. 133088 and 107703, submitted to the court on an 
agreed statement of facts, and which resulted in the decision and judg- 
ment under reconsideration. 

The decision and judgment, entered February 9, 1978, provided for 
the reliquidation of only one of the three entries of merchandise which 
were the subject matter of that action. The two entries in issue were 
voluntarily abandoned by the plaintiff because of the belief that their 
liquidation was void, as posted by the Customs Service at the port of 
entry, Houston, Tex., on the bulletin notice under the wrong importer’s 
name. 

In the instance of the two entries in issue, the Customs Service, in 
issuing Customs Form 4333-A: Notice of Entries Liquidated; listed the 
name of the importer as Winter-Wolff International Corp.; rather than 
State Metals, Inc., the plaintiff herein. State Metals, Inc., was 
formerly known as State Metals Division, Winter-Wolff International 
Corp. This notice of liquidation, which was sent to plaintiff, is called 
informally a ‘courtesy notice.” In response to that notice, plaintiff’s 
attorney filed a protest contesting the classification of the merchandise 
with the name of the importer of record as Winter-Wolff International 
Corp., as indicated in Customs Form 4333-A: Notice of Entries 
Liquidated. 

Unknown to the importer’s attorney, however, the bulletin notice 
of entries liquidated, Customs form 4333, posted in Houston, Tex., had 
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the correct importer’s name, State Metals, Inc., and only the ‘“‘courtesy 
notice,’”? Customs form 4333-A, had the incorrect name. As a con- 
sequence of the mailing and reliance upon the “courtesy notice,” 
plaintiff, State Metals, Inc., failed to file a protest within 90 days from 
the bulletin notice of entries liquidated, form 4333, posted in Hous- 
ton, Tex. 

After completion of the administrative proceedings before the 
Customs Service, a civil action was instituted, in the name of State 
Metals, Inc., contesting the classification of the merchandise on all 
three entries. The action resulted in an agreement between the parties 
that the merchandise had been improperly classified by the Customs 
Service, and a proposed stipulation was drafted which reflected its 
jawful and proper classification. 

There is no question on the substance or merits of the classification 
of the merchandise. The defendant conceded that the merchandise, 
including the two entries in dispute, had been improperly classified, 
and, hence, consented to submit the action on an agreed statement 
of facts. 

Before executing the agreed statement of facts, however, the de- 
fendant objected to the inclusion of two of the three entries, asserting 
that the court lacked jurisdiction. Defendant contended that, as to 
the two entries, the importer was Winter-Wolff International Corp., 
a separate corporation distinct from the importer of record in the civil 
action, i.e., State Metals, Inc. 

Plaintiff apparently agreed with defendant’s assertion as to the 
court’s lack of jurisdiction. Nevertheless, it responded that the liquida- 
tion of the two entries was legally insufficient since the ‘‘courtesy 
notice,’’ form 4333—A, and presumably the posted notice of liquidation, 
form 4333, were in the name of Winter-Wolff International Corp. 

Plaintiff, following the procedure indicated by the defendant, 
abandoned the two entries, and submitted the agreed statement of 
facts, and proposed decision and judgment, as to only one of the entries. 

After the decision and judgment was entered, plaintiff wrote the 
district director of the U.S. Customs Service in Houston, Tex., asking 
that the administrative error be corrected, and that liquidation be 
completed in the name of State Metals, Inc. The customs officials in 
Houston, by letter, informed plaintiff’s counsel that the name listed 
on the Customs Form 4333: Bulletin Notice of Entries Liquidated,; 
posted at the port of entry was State Metals, Inc. After receipt of 
this letter, plaintiff’s attorney filed the present motion for rehearing 
and reconsideration. With the consent of defendant’s counsel, it 
requested oral argument on the motion. 

The defendant has submitted an affidavit by a supervisory minis- 
terial clerk at the customhouse in Houston which states in part: 
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“Cayetano Carrillo, Jr., being duly sworn, deposes and says 


1. That I am Supervisory Ministerial Clerk, U.S. Customs Serv- 
ice for the Houston District, and as such am in charge of main- 
taining the Bulletin Notice of Liquidation. 


2. That during the year 1975, including the period from Octo- 
ber 24, 1975, through October 31, 1975, it was the uniform practice 
of the Houston District to make a comparison of the computerized 
Bulletin Notice as received from Silver Spring, Md., with the 
importer of record information as shown on the entry, Customs 
form 7501, prior to posting the Bulletin Notice of Liquidation. 


3. That the Bulletin Notice of Liquidation of entry 107703 * * * 
was in fact posted in the form shown. 


4. That the Bulletin Notice of Liquidation for entry 133088 * * * 
was in fact posted in the form shown. 


5. That the name of importer of record may differ on the Bulletin 
Notice of Liquidation from the name of importer of record on 
Customs form .4333-A: Notice of Entries Liquidated, for entry 
107703 and entry 133088. 


6. That the reason for such a difference is that the names of im- 
porter of record were changed on the Bulletin Notice of Liquida- 


tion, prior to posting, so as to conform to the names shown on the 
entries.” 


The defendant opposes plaintiff's requested relief and asserts that 
the liquidations of the entries were proper. It contends that, as verified 
by the affidavit of the Houston customs official, there have been valid 
liquidations completed in compliance with the applicable regulations. 

The question presented, therefore, is whether, on these particular 
facts, the plaintiff-importer received a legally sufficient notice of 
liquidation. 

Section 500 of the Tariff Act of 1930, as amended, which governs 
appraisement, classification, and liquidation procedures provides that: 


“The appropriate customs officer shall, under rules and regulations 
prescribed by the Secretary— 

(a) appraise merchandise in the unit of quantity in which 
the merchandise is usually bought and sold by ascertaining 
or estimating the value thereof by all reasonable ways and 
means in his power, any statement of cost or costs of pro- 
duction in any invoice, affidavit, declaration, or other docu- 
ment to the contrary notwithstanding; 

(b) ascertain the classification and rate of duty applicable 
to such merchandise; 

(c) fix the amount of duty to be paid on such merchandise 
and determine any increased or additional duties due or any 
excess of duties deposited; 

(d) liquidate the entry of such merchandise; and 

(e) give notice of such liquidation to the importer, his con- 
signee, or agent in such form and manner as the Secretary shall 
prescribe in such regulations. [Italics added.] 
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The Secretary of the Treasury has prescribed the “form and 
manner” for giving notice of liquidation of formal entries in the 
customs regulations. 

The following are the pertinent regulations which were issued by 
the Secretary (38 F.R. 17443, 17483, issued July 2, 1973), effective 
August 1, 1973: 

“8 159.9 Notice of liguidation and date of liquidation for formal 
eniries. 

(a) Bulletin notice of liquidation. Notice of formal entries shall 
be made on a bulletin notice of liquidation, Customs form 4333 or 
4335: 

(1) Customs form 4833. Customs form 4333 shall be used for 
the following types of entries: 

(i) Dutiable consumption entries; 

(ii) Free consumption entries liquidated as dutiable; 

(ji) Warehouse entries; 

(iv) Drawback entries; 

(v) Vessel repair entries; 

(vi) Appraisement entries; 

(vii) Permanent exhibition entries liquidated as dutiable; and 

(viii) Other entries for which a bulletin notice of liquidation i is 
required and for which Customs form 4335 is not appropriate. 

% #* * * * % * 


(b) Posting of bulletin notice. The bulletin notice of liquidation 
shall be posted for the information of importers in a conspicuous 


place in the-customhouse at the hp of entry (or Customs station, 


when the entries listed were filed at a Customs station outside the 
limits of a port of entry), or shall be lodged at some other suitable 
place in the customhouse in such a manner that it can. readily be 
locaied and consulted by all interested persons, who shall be directed 
to that place by a notice maintained in a conspicuous place in the 
customhouse stating where notices of liquidation of entries are to 
be found. [Italic added.] 

(c) Date of liquidation. The bulletin notice of liquidation shall 
be dated with the date it is posted or lodged in the customhouse 
for the information of importers. The “entries for which the 
bulletin notice of liquidation has been prepared shall be stamped 
“Liquidated,” with the date of liquidation, which shall be the 
same as the date of the bulletin notice of liquidation. Such stamp- 
ing shall be deemed the legal evidence of liquidation.” 

Plaintiff contends that the Customs Form 4333-A: Notice of 
Entries Liquidated, is customarily and routinely issued by the 
Customs Service, and that this notice is relied upon by importers. 
Specifically, it explicitly states that this notice was received and relied 
upon in the present action to file the protest which challenged the 
classification of the imported merchandise in the three entries. 

Whether there has been compliance with the enabling legislation is 
the fundamental inquiry in all judicial review of administrative 
action. A person adversely affected by administrative action may also 
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challenge whether the administrative official has followed the necessary 
procedural requirements. See Citizens to Preserve Overton Park, Ine. v. 
Volpe, 401 U.S. 402, 413-14, 91 S. Ct. 814, 822 (1971) and cases cited 
in Schwartz, Administrative Law 157-60 (1976). 

There is no doubt that the Customs Service, under the governing 
statute and the applicable regulations, is required to give a final notice 
of liquidaticn. The law is clear that the final notice of liquidation must 
comply with the pertinent statutory provisions and Customs regula- 
tions. Judicial decisions teach the importance of full compliance, and 
that a failure to comply in all respects will result in the notice being 
declared insufficient. 

In The Lansdowne Distillery v. United States, 39 Cust. Ct. 190, 
C.D. 1925 (1957), although a notice of liquidation of an entry had 
been posted, the importer was not given access to the entry papers 
which contained the facts upon which the collector based his action. 
This court held the notice of liquidation to be incomplete, and tolled 
the statutory period of time until the importer was afforded the 
opportunity to be apprised of the facts of the liquidation. Of special 
importance is the statement of the court that, ‘‘[w)here an adminis- 
trative agency over a long period of time establishes a practice of 
informing persons who have business before the agency of their 
the established practice will be followed, in the absence of notice that 
it has been discontinued.’’ 39 Cust. Ct. at 195. See Service v. Dulles, 
354 U.S. 363, 77 S. Ct. 1152 (1957); Vitarelli v. Seaton, 359 U.S. 535, 
79 S. Ct. 968 (1959). See also cases cited in United States v. Heffner, 
420 F. 2d 809 (4th Cir. 1970). 

At the oral argument on the present motion for rehearing, counsel 
for the parties agreed that the Customs form 4333-A, i.e., the notice 
of entries liquidated, has been issued regularly for the past eight years 
by the Customs Service, and that it is known by the Customs Service 
that it is relied upon by the importer or his agent. Indeed, the very 
purpose for its issuance is to give advance notice of the liquidation of 
an entry. It is also apparent that, as in this case, the “courtesy notice” 
may serve as the only notice upon which the decision to protest is 
based. 

In The Diamond Match Company v. United States, 45 Cust. Ct. 
198, C.D. 2223 (1960), the issue before this court was whether the 
inaccurate filing of a protest because of a change in corporate name 
from the Diamond Match Co. to Diamond National Corp. was such 
an error as to invalidate it. The protest was filed in the name of the 
Diamond Match Co., an American manufacturer. On appeal, the 
Court of Customs and Patent Appeals agreed with this court’s holding 
that it did not, and quoted with approval its statement that “(t]he 
inaccuracy of the name used in the protest was not such as to fail to 
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disclose the real party in interest or to mislead the importer or the 
Government.”” The Diamond Match Company v. United States, 49 
CCPA 52, 57, C.A.D. 796 (1962). 

Notwithstanding the fact that the “courtesy notice” listed Winter- 
Wolff International Corp.; as the importer, it was State Metals, Inc., 
which received it and filed the protest. On the facts presented, no 
intention to mislead the Government can be ascribed to the plaintiff 
since its corporate name had recently included the name of Winter- 
Wolff International Corp. Moreover, it was possible for the defendant, 
prior to issuing the “courtesy notice,” to have established, as it did 
thereafter from the entries in its possession, that State Metals, Inc., 
not Winter-Wolff International Corp., was the real party in interest. 
Its subsequent discovery of that fact, in time to correct Customs form 
4333, did not cure the defect on Customs form 4333—A, nor undo 
the reliance placed upon it. 

In Lorraine Fibre Mills, Inc. v. United States, 38 Cust. Ct. 94, 
C.D. 1848 (1957), the question presented was whether the customs 
officials, under the statutory and regulatory provisions, followed the 
proper “form and manner” of “conspicuously” posting a notice of 
liquidation. 

The pertinent facts established that the bulletin notice of liquida- 
tion for the entries at the customhouse were contained in folders, 
usually displayed in the public rooms, and the entries were on a desk. 
Since the entry in issue was not listed on the sheets in the folders, 
or available at the desk, the court held that the notice of liquidation 
was insufficient. The court stated: 


“According to section 505 (predecessor provision to sec. 500) 
of the Tariff Act of 1930, the collector is required to give notice of 
liquidation in the form and manner prescribed by the Secretary 
of the Treasury. The regulations in effect at the time of this entry 

rovided that liquidated entries be immediately scheduled on a 
Bulletin notice of liquidation; that such notice be posted as soon 
as possible in a conspicuous place in the customhouse or lodged 
in some suitable place there in such manner that it could be 
readily located and consulted by interested parties. 

The provisions of section 505, supra, are mandatory and give 
no discretion to collectors either as to the form or manner of 
notice, and the regulations requiring posting or lodging in a 
conspicuous place have the force and effect of law.” 38 Cust. Ct. 
at 99. 


The question of legal sufficiency and validity of the notice of 
liquidation was also presented in United States v. Astra Bentwood 
Furniture Co., 28 CCPA 205, C.A.D. 147 (1940). In the bulletin 
notice of liquidation, the name of the importer, Astra Bentwood 
Furniture Co.,; appeared as “Astringent Wood Furniture Co.” The 
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court held that the notice was insufficient and void since the name of 
the importer, and the date of entry appearing on the notice were 
incorrectly stated. 

It is not questioned that a notice of liquidation issued pursuant 
to section 500 of the Tariff Act of 1930, as amended, must be in the 
form and manner prescribed by the Secretary of the Treasury in the 

Justoms regulations. It is also clear these requirements are mandatory, 
and customs officials do not possess discretion to vary either the ‘form 
or manner” for the giving of notice. 

The defendant contends, however, that ‘Customs form 4333-A has 
no significance under the statute or the mandatory regulations and 
whether plaintiff relied upon it or not in preparing the protest to be 
filed is immaterial.” It also asserts that plaintiff “had no right to rely 
completely on the ‘courtesy notice’ in preparing the protest to be 
filed.” In support of its contention, defendant relies on the case of 
Henry A. Wess, Inc. v. United States, 57 Cust. Ct. 139, C.D. 2743 
(1966), aff'd, 54 CCPA 77, C.A.D. 910 (1967). 

In the Wess case, the question presented pertained to the posting 
practices employed at the port of Cincinnati, Ohio. The defendant 
maintained that the notices of liquidation in issue had been duly 
posted in a legally sufficient manner in accordance with the pertinent 
statutory and regulatory provisions of law. Plaintiff contended that 
notices were customarily posted in sequence, except for the particular 
entry in issue dated September 24, 1962. There was no doubt that the 
notice was in fact posted on September 24, 1962. Plaintiff’s allegation 
pertained only to whether it had been posted in sequence. 

Having found that “plaintiff has adduced no evidence to establish 
that the * * * notice was not posted in sequence by the collector on 
September 24, 1962, in keeping with his customary practice,” the 
Customs Court decided for the defendant. In affirming the judgment 
in favor of the defendant, the Court of Customs and Patent Appeals 
held: 


On the basis of the record before us, we must agree with the 
Customs Court that the evidence fails to establish a lack of com- 
pliance with the statutory and regulatory provisions relative to 
the posting of liquidation notices affecting the mvolved entries. 
54 CCPA at 80. 


After referring to the governing statute and regulations, the appel- 
late court uttered the dictum that “[t}here is no requirement that the 
notices be posted in any sequence,” and added: 


The practice in vogue of posting in sequence is clearly an 
ac ;commodation and convenience to interested persons, which 
does not serve to enlarge or broaden the mandatory requirement 
of the law. 54 CCPA at 80. 
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Tt is clear that the holding in Wess turned on the evidence pre- 
sented at the trial. The appellate court referred to the presumption 
that public officials have discharged their duties in accordance with 
the applicable laws and regulations, and that the burden rested “upon 
the importer to rebut that presumption by competent evidence.” 
The court agreed with the Customs Court that the regulations were 
reasonable, and concluded that: 

In our opinion appellant has failed to rebut this presumption 
but, even independently thereof, the evidence of record is not, 
in our view, sufficient to establish that the notice under considera- 
tion was not posted in accordance with applicable law. Id. at 81, 

The Wess case is readily distinguishable since its holding was based 
on the finding that plaintiff had adduced no evidence to establish its 
allegation. In the case at bar there is no question of insufficiency of 
proof. The defendant has acknowledged the error in the name of the 
party on the ‘courtesy notice.” While it corrected the name of the 
importer from Winter-Wolff International Corp., to State Metals, 
Inc., on Customs form 4333, it did not correct the ‘courtesy notice.” 
Since it knew that the “‘courtesy notice’’ was relied upon by importers, 
the defendant cannot now be heard to say that plaintiff should not 
have relied upon it. 

The defendant can derive no comfort from the admission in the 
affidavit of the Customs official that, after learning of the error, the 
posted notice was corrected. The importance of the “courtesy notice” 
was known to the Customs officials. To have corrected the name of 
the importer on the posted notice without correcting the mailed notice 
was prejudicial to the rights of the importer. 

Under the circumstances, the court should not remain powerless to 
relieve the importer from the resulting hardship in a case in which the 
defendant concedes that the classification is erroneous. There is abun- 
dant judicial authority for the principle that, whenever possible, if 
the hardship is substantial the law will seek to prevent an injustice 
or inequity. Mr. Justice Cardozo, as chief judge of the Court of Ap- 
peals of the State of New York, in a case dealing with forfeitures, 
expressed the thought with characteristic eloquence when he stated, 
“fljet the hardship be strong enough, and equity will find a way, 
though many a formula of inaction may seem to bar the path.” Graf 
et al. v. Hope Building Corp., 254 N.Y. 1, 13, 171 N.E. 884, 888 (1930) 
(dissenting). 

In cases involving fundamental legal rights it is also necessary to 
recall the relationship between the requirement of notice and the de- 
mands of due process. In the words of Mr. Justice Jackson in the case 
of Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314, 
70 S. Ct. 652, 657 (1959): “An elementary and fundamental require- 
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ment of due process in any proceeding which is to be accorded finality 
is notice reasonably calculated, under all the circumstances, to ap- 
prise interested parties of the pendency of the action and afford them 
an opportunity to present their objections. * * * The notice must 
be of such nature as reasonably to convey the required information, 
* * * and it must afford a reasonable time for those interested to make 
their appearance * * * .” See also United States v. Lee, 106 U.S. 196, 
220, 1 S. Ct. 240, 261 (1882), in which Mr. Justice Miller, after pro- 
claiming the supremacy of law in our form of government, added: 


Courts of justice are established, not only to decide upon the 
controverted rights of the citizens as against each other, but also 
upon rights in controversy between them and the Govern- 
ment ***, 


In situations in which the agency decisions must afford a proper 
notice of action to be taken or which has been taken, it has been 
stated that, ‘[njot every form of official] misinformation will be con- 
sidered sufficient to estop the Government. * * * Yet some forms 
of erroneous advice are so closely connected to the basic fairness of 
the administrative decisionmaking process that the Government may 
be estopped from disavowing the misstatement.” Brandt v. Hickel, 
427 F. 2d 53, 56 (9th Cir. 1970). 

In Point Four Lid., Inc. v. United States, 78 Cust. Ct. 190, 431 
F. Supp. 1254 (1977), the Government moved to dismiss on the ground 
that the protests had not been timely filed. The importer opposed 
the motion because it had been advised by the Customs officials in 
Toledo, Ohio, that the protests should properly be filed in the Chicago. 
office. In denying defendant’s motion to dismiss, Judge Richardson 
stated that, ““* * * the rights of importers will not be forfeited, as a 
consequence of deceptive or improper practices indulged in by Customs 
officials. * * * If full credence be given to the allegations in the 
third paragraph of the complaint in this case it is clear that the ends. 
of justice as well as the objective of the statute of limitations will be: 
ill served by a declination of jurisdiction on the part of the court.” 
78 Cust. Ct. at 191-92. See also Wolf D. Barth Co., Inc. v. United 
States, 81 Cust. Ct. —, C.D. 4778 (1978). 

In Reliable Chemical Company v. United States, 81 Cust. Ct. —,. 
C.R.D. 78-11 (1978), appeal pending, a mailed notice of liquidation, 
Customs form 4333-—A; was dated prior to the date of liquidation. As: 
a consequence, the protest was filed before the effective date of the 
liquidation as stated on the notice. Judge Watson, writing for this. 
court, stated: 
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It would be improper for defendant, having chosen this form 
of notice, to then fall back on its regulations and attack the 
natural, reasonable and diligent response of plaintiff as premature 
under the law and it would be unjust for a court to sanction such 
conduct. 

The law is designed to provide judicial review of administrative 
decisions, not to magnify the importance of regulations which 
the agency itself obfuscates or contradicts by its actions, however 
well-intentioned they may be. Cf. Colonna & Co., Inc. v. United 
States, 75 Cust. Ct. 179, C.R.D. 75-4, 399 F. Supp. 1389 (1975). 

As stated in the case of Colonna & Co., Inc. v. United States, 75 
Cust. Ct. 179, 184, 399 F. Supp. 1389, 1393 (1975): 

Exculpatory explanations cannot be asserted against a party 
who, in justifiable reliance upon instructions received from an 
authoritative source, has changed his position to his detriment. 

It has been agreed and stipulated that the imported merchandise 
has been erroneously classified; and that; as a consequence, the im- 
porter is entitled to moneys illegally exacted. 

Based upon a stipulation of the parties, pursuant to the decision 
and judgment of this court now under reconsideration, one of three 
entries in this action has been reliquidated. Except for the mis- 
adventure caused by the “courtesy notice’ upon which the importer 
relied, all of the entries would have been reliquidated. This alone 
has prevented the importer from receiving a return of the monies to 
which it is lawfully entitled. 

On the particular facts presented, it is the determination of the 
court that there has been no valid liquidation of the two entries in 
dispute within the purview of section 514 of the Tariff Act of 1930, 
as amended. Thus; insofar as they relate to those two entries, the 
present protests are premature. 

This determination renders it unnecessary to reach the question 
raised by the defendent that the protests in issue were filed by a 
party unauthorized by statute. 

In view of the foregoing, the decision and judgment of February 9, 
1978, with respect to entry Nos. 133088 and 107703 is rescinded and 
those entries are to be returned to Houston, Tex., the port of entry, 
so that the Customs officials may complete the required liquidation. 

Judgment will be entered for the plaintiff in accordance with this 
opinion. 


289-737—79-——6 
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On Plaintiffs’ Motion and Defendant's Cross-Motion for Summary 
Judgment 


Court No. 77-5-00879 


[Plaintiffs’ motion granted; defendant’s cross-motion denied.] 


(Decided March 29, 1979) 


Stewart & Ikenson (Eugene L. Stewart and Frederick L. Ikenson of counsel) 
for the plaintiffs. 

Barbara Allen Babcock, Assistant Attorney. General (David M. Cohen, Branch 
Director; Joseph I. Liebman, attorney in charge, Field Office for Customs Litiga- 
tion; John J. Mahon and Sidney N. Weiss, trial attorneys), for the defendant. 


Maerz, Judge: 
Introduction 


Plaintiffs are domestic manufacturers and wholesalers of float glass. 
In .1974 they filed with the Commissioner of Customs a petition under 
19 U.S.C. 1303, alleging that bounties or grants were being paid or 
bestowed, directly or indirectly, upon the manufacture or production 
of float glass in Italy or upon the exportation of float glass from Italy. 
Included among the alleged bounties or grants described in plaintiffs’ 
petition were certain benefits received by float glass manufacturers in 
Italy under various regional development programs administered by 
the Italian Government, including investment grants, low-interest 
rate financing, and the reduction of the contribution to state welfare 
organizations by the float glass manufacturers. These benefits were 
more than de minimis, and were paid in respect of expenditures in- 
curred by float glass producers in the creation or expansion of float 
glass production facilities in certain regions of Italy. 

Thereupon, the Secretary of the Treasury conducted an investiga- 
tion and published, on July 3, 1975, a “Notice of Preliminary Counter- 
vailing Duty Determination” in the Federal Register which read in 
part (40 F.R. 28105): 


On the basis of an investigation conducted pursuant to § 159.47 
(c) Customs regulations (19 C.F.R. 159.47(c)), it has tentatively 
been determined that benefits have been received under various 
programs maintained by the Italian Government. These include 
Government assistance in the form of investments [sic] grants, 
Jow-interest rate financirg, and other incentives for facilities 
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located in economically depressed areas, as well as preferential 
financing available outside the economically depressed areas. 

Benefits derived from programs such as those which are the 
subject of this investigation can, in some circumstances, constitute 
bounties or grants within the meaning of the law. Since the infor- 
mation thus far made available concerning these programs has not 
been sufficient to permit a thorough analysis of their nature and 
effect, it has been determined preliminarily that imports of float 
glass from Italy benefit from the payment or bestowal of a bounty 
or grant directly or indirectly, within the meaning of the [sic] 
section 303 of the Tariff Act of 1930, as amended, “by reason of 
the incentive programs mentioned above. 


Thereafter, an “Amendment to Notices of Preliminary Countervail- 
ing Duty Determinations” was-published on August 15, 1975 (40 F.R. 


34423), extending ‘the time within which the public could make 
submissions, 


On January 7, 1976, the Treasury Depariment published in the 


Federal Register a ‘‘Noticé of Final Countervailing Duty Determina- 
tion” which provided (41 F.R. 1274: 


After consideration: of all information received, it has_ been 
determined that imports of float glass from Societa Italiana Vetro, 
S.p.A. and Fabbrica’ Pisana, Sp. A. benefit from’ the payment 
or bestowal of bounties or orants within the meaning of section 
303 of the Tariff Act of 1930, as amended (19 U.S. GC. 1303) by 


reason of various incentive programs including investment grants, 
special tax reductions, low-interest. rate financing and the re- 
duction of the contribution to state welfare or vanizations by the 
float glass manufacturers. It aso [sic] has been determined’ that 
float ‘glass produced by Verrera di Vernante, S.p.A: does not 
benefit from the payment or bestowal of bounties or grants. 
Accordingly, notice is hereby given that float glass imported 
directly or indirectly from Italy produced by Societa Italiana 
Vetro, S.p.A. (SIV) and Fabbrica Pisana, S.p.A. (Pisana), entered 
or withdrawn from warehouse for consumption on or after Jan- 
uary 7, 1976, will be subject to payment of countervailing duties 
equal to the net amount of any bounty or grant determined or 
estimated to have been paid or bestowed. This determination 
is based on the best information available, since the three firms 
named above have declined to provide any detailed information 
regarding the benefits they have received under these programs. 

In accordance with section 303, until further notice the net 
amount of such bounties or grants under the information pres- 
ently available has been estimated to be 10 percent ad valorem 
for float glass produced by Societa Italiana Vetro, S.p.A. and 
Fabbrica 'Pineiia, S.p.A. Declarations of the net amount of the 
bounties or grants. ascertained and determined, or estimated, to 
have been paid, directly or indirectly, upon the manufacture, 
production, or exportation of float glass from Italy manufactured 
by SIV and Pisana will be published subsequently in the Federal 
Register. 
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Effective on January 7, 1976, and until further notice, upon 
entry for consumption or withdrawal from warehouse for consump- 
tion of such dutiable float glass from Italy manufactured by SIV 
and Pisana imported directly or indirectly from Italy which 
benefits from such bounties or grants, there shall be collected, 
in addition to any other duties estimated or determined to be 
due, countervailing duties in the amount ascertained in accordance 
with the above declaration. 

The liquidation of all entries for consumption or withdrawals 
from warehouse for consumption of such dutiable float glass from 
Italy manufactured b SIV and Pisana imported directly or 
indirectly from Italy which benefits from such bounties or grants 
and is subject to the order shall be suspended pending declarations 
of the net amounts of the bounties or grants paid or bestowed. A 
deposit of the estimated countervailing duty, in the amount of 
10 percent ad valorem for float glass from Italy manufactured 
by SIV and Pisana shall be required at the time of entry for 
consumption or withdrawal from warehouse for consumption. 


Following the publication of this countervailing duty determination, 
the Secretary of the Treasury or his delegate, without having given 
any notice to the plaintiffs or to the public, engaged in a series of 
communications with representatives of the Italian Government to 
elicit information from the Italian Government which would have 
enabled the Secretary of the Treasury or his delegate to consider fur- 
ther whether bounties or grants were received by Societa Italiana 
Vetro. S.p.A. (SIV). 

On March 8, 1977, without any advance notice having been given 
to the plaintiffs or to the public, a notice was published by the Treasury 
Department in the Federal Register, 42 F.R. 13016-17, T.D. 77-77, 
which modified the countervailing duty determination of January 7, 
1976, by excluding therefrom float glass from Italy produced by SIV. 
The notice stated in pertinent part: 


Because SIV and Pisana declined to provide any detailed infor- 
mation prior to the aforementioned determination regarding the 
benefits each received, the determination was based on the best 
information available, and the net amount of the bounties or 
grants was estimated at 10 percent ad valorem for float glass 
produced by both companies. Effective on January 7, 1976, liq- 
uidation was suspended of all entries for consumption or with- 
drawals from warehouse for consumption of such dutiable float 
glass produced by SIV and Pisana imported directly or indirectly 
from Italy which benefits from such bounties or grants. 

Information has now been received with respect to SIV which 
permits a more complete analysis of the alleged bounties and 
grants. Under various regional development programs admin- 
istered by the Government of Italy, it now appears that an in- 
vestment grant preferential financing and a reduction in the 
required contribution to the state welfare organization have been 
given to SIV. No special tax reductions have been utilized by 
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SIV. The Italian Government has advised the Treasury Depart- 
ment that the benefits received by SIV have the effect of off- 
setting disadvantages which would discourage SIV from moving 
to and expanding in less prosperous regions. Inasmuch as SIV 
sells a preponderance of its production in the European Com- 
munity—more than 97 percent in 1975—the level of its exports 
outside the European Community is a small percentage of its 
production, and the amount of assistance provided by the govern- 
ment programs to SIV totaled less than three percent of the value 
of float glass it produced, those benefits are not regarded as 
bounties or grants within the meaning of section 303 of the Tariff 
Act of 1930, as amended (19. U.S.C. 1303). 

For the reasons stated above, it is hereby determined that no 
bounty or grant is being, or has been, paid or bestowed directly 
or indirectly, upon the manufacture, production, or exportation 
of float glass from Italy produced by Societa Italiana Vetro, 
S.p.A. within the meaning of section 303, Tariff Act of 1930, as 
amended (19 U.S.C. 1303), and T.D. 76-9 is hereby modified so 
as to exclude float glass from Italy produced by SIV. 

Accordingly, it has been ascertained, determined or estimated 
and hereby declared, that the net amount of the bounty or grant 
paid or bestowed upon the subject merchandise produced by 
SIV is 0 percent ad valorem, and no countervailing duties will be 
collected upon the liquidation of entries of the subject merchandise 
for consumption or withdrawals from warehouse for consumption 
for the period January 7, 1976, through the date of publication 
of this notice in the Federal Register. Furthermore, the order to 
suspend liquidation of all entries for consumption or withdrawals 
from warehouse for consumption of the subject merchandise 
produced by SIV, is hereby revoked. 


Pursuant to 19 U.S.C. 1516(d), plaintiffs, American manufacturers 
and wholesalers of the same class or kind as the merchandise the 
subject of the Secretary of the Treasury’s negative countervailing 
duty determination regarding float glass from Italy produced by SIV, 
filed, on March 25, 1977, a timely notice of their desire to contest that 
determination. On May 13, 1977, the Secretary of the Treasury caused 
publication of plaintiffs’ notice to be made in the Federal Register, 
42 F.R. 24347-48 (1977), and on May 31, 1977, plaintiffs instituted 
the present action. 

The Statutes 


The statutes relevant to the action are as follows: 
Section 303 of the Tariff Act of 1930, as amended by section 331 
of the Trade Act of 1974, 88 Stat. 2049 (19 U.S.C. 1303): 


Countervailing duties— 
Levy of countervailing duties. 


(a)(1) Whenever any country, dependency, colony, province, 
or other subdivision of government, person, partnership, associa- 
tion, cartel, or corporation, shall pay or bestow, directly or in- 
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directly, any bounty or grant upon the manufacture or production 
or export of any article or merchandise manufactured er produced 
in such country, dependency, colony, province, or,other political 
subdivision of government, then upon the importation of such 
article or merchandise into the United States, whether the same 
shall be imported directly from the country .of .production or 
otherwise, and whether such article or merchandise is, imported 
in the same condition as when exported from the country of 
production or has been changed in condition by remanufacture 
or otherwise, there shall: be Tevied and paid, in all such.cases, 
in addition to any duties otherwise imposed, a duty equal to the 
net amount of such bounty or grant, however.the same be paid 
or bestowed. fy Te 
* * * * * * * 


(3) In the case of any imported article or'merchandise as to 
which the Secretary of the ‘Treasury (hereafter in ‘this section 
referred to as the “‘Secretary’’) has ‘not determined whether or 
not any bounty or grant is bemg paid or bestowed— 

(A) upon the filing of a petition by any person setting 
forth his belief that a bounty or grant’ is being paid or 
bestowed, and the reasons therefor, or 

(B) whenever the Secretary concludes, from information 
presented to him or to any person to whom authority under 
this section has been delegated, that a formal investigation 
is warranted into the question of whether a bounty or grant 
is being paid or bestowed, 

the Secretary shall initiate a formal investigation ‘to determine 
whether or not any bounty or grant is being paid or bestowed 
and shall publish in the Federal “Register notice of the initiation 
of such investigation. 

(4) Within 6 months from the date‘on which a petition is filed 
under paragraph (3)(A) or on which notice is published of an 
investigation initiated under paragraph (3)(B), the Secretary 
shall make a preliminary determination, and within 12 months 
from such date shall make‘a final determination, as to whether 
or not any bounty or grant is being paid or bestowed. 

(5) The Secretary shall from time to time ascertain and de- 
termine, or estimate, the net amount of each such bounty or 
grant, and shall declare the net amount so determined or 
estimated. 


e & * * * * * 


Section 516 of the Tariff Act of 1930, as amended by section 321 
(f)(1) of the Trade Act of 1974, 88 Stat. 2048 (19 U.S.C. 1516): 


Petitions by American Manufacturers, Producers, or Whole- 
edlers * *.* 


& * * * * * e 


(d) Contest of Secretary's determination that foreign merchandise 
is not being sold in United States at less than fair value or that 
bounty or grant is not being paid. 
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Within 30. days after a determination by the Secretary— 


(1) under séction 160 of this title, that a class or kind of 
foreign merchandise:is not. being, nor likely to. be, sold in the 
United States at less than its fair value, or 

(2) under section 1303 of this title, that a bounty or 
grant is not being paid or bestowed, 

an American manufacturer, producer, or wholesaler of mer- 
chandise of the same class or kind as that described in such 
determination may file with.the Secretary.a written, notice of a 
desire to contest such determination. Upon receipt of such notice 
the Secretary shall cause publication to be made thereof and of 
such manufacturer’s, producer’s, or wholesdler’s desire to contest 
the determination. Within 30 days after such publication, such 
manufacturer, producer, or wholesaler may commence an action 
in the U.S. Customs Court contesting such determination. 


* * * * * * 
Section 1582 of title 28, 28 U.S.C. 1582 (1970): 


Jurisdiction of the Customs. Court 
* * cf * a * : * 
(b) The Customs Court shall have oxchunve jurisdiction of 
civil actions brought by American manufacturers, producers, 


or wholesalers pursuant! to section 516 of the aoe Act of 1930, 
as amended. 


Question 


The question presented is whether the bestowal by the Italian 
Government, under various so-called regional development programs, 
of certain pecuniary benefits, which are. more than de minimis in 
magnitude, upon the manufacture or production of float glass in 
Italy by SIV constitutes the payment or bestowal of bounties or grants 
within the meaning of section 303 of the Tariff Act of 1930, as amended 
(19 U.S.C, 1303). 


The Facts 


The essential facts—which are not in dispute—show that the 
benefits alleged to be bounties or grants in this action were conferred 
under a regional development program administered by the Italian 
Government. Italian Law No. 646 of August 10, 1950, established a 
plan for developing the industry and commerce of southern Italy, 
know as the Mezzogiorno, which has been economically and socailly 
depressed for centuries. That law was modified by Italian Law No. 853 
of October 6, 1971, which provided various programs of economic 
assistance. Administration and financing of these programs are handled 
through a number of financial institutions, such as the Cassa per il 
Mezzogiorno (Cassa), ISVEIMER (Instituto per lo Sviluppo Eco- 
nomica dell’Italia Meridionale), IRFIS (Instituto Regionale per il 
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Finanziamento alle Industrie in Sicilia), CIS (Credito Industriale 
Sardo), and the large regional commercial banks. 

Through these regional development programs, three types of 
benefits were provided for a float-glass facility SIV established in 
1974 in San Salvo, Italy, which is located in the Mezzogiorno. These 
benefits were as follows: 

1. Investment grant.—The Cassa is authorized to make capital grants 
toward the creation of new industrial establishments. The size of the 
grant is dependent upon the amount of the fixed investment involved. 
For investments up to 1.5 billion lire (I.L.), a grant of 35 percent (45 
percent for facilities in certain designated areas) is available for con- 
struction, renovation, conversion, transformation, reactivation, and 
enlargement of industrial facilities. For investments from 1.5 to 5 
billion lire, available capital grants range from 15 to 20 percent, and 
for investments over 5 billion lire, they range from 7 to 12 percent. 
All three of the above classes can receive additional grants up to 5 
percent of fixed investment for construction of certain infrastructure 
projects or for training programs, and additional grants up to 10 per- 
cent for purchase of machinery and equipment manufactured in the 
Mezzogiorno. 

Pursuant to this authorization, SIV applied for, and received some- 
time in mid-1976, a grant from the Cassa for its San Salvo facility. 

2. Preferential financing.— Under Italy’s regional development pro- 
gram, reduced rate, medium-term loans are available for the creation 
of new industrial establishments. The maximum amount of any loan 
is dependent on the size of the investment. Investments of up to 
1.5 billion lire are eligible for loans up to 35 percent of the cost of 
fixed equipment and inventories of raw or semifinished materials. 
Loans from 35 to 50 percent are available for investments of more 
than 5 billion lire. Loans for new plants are for 15 years and those 
for expansion, renewal, transformation, or reactivation of existing 
plants are for 10 years. 

SIV received a 10-year loan at 7.5 percent interest from IMI 
{Instituto Mobiliare Italiano) for its San Salvo facility. The commer- 
cial rate at that time for comparable loans was 10.5 percent. 

3. Reduction in the required contribution to the state welfare organi- 
zation.—Through the end of 1980, industries which establish new 
facilities in the Mezzogiorno are entitled to a reduced contribution 
to INPS (the state-run welfare organization). The contribution of 
qualified enterprises is limited to 30 percent of salaries paid and 
16 to 20 percent of total labor cost. 

The Italian Government indicated that SIV’s labor cost savings 
from this benefit are 11.7 percent. 

The parties agree that the benefits received by SIV, as described 
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above, upon the manufacture or production of fioat glass were more 
than de minimis. 

The record also shows that at the time of the issuance of notice of 
final rate and modification of the countervailing duty order with 
respect to float glass from Italy, the Treasury Department had before 
it information which indicated: (1) That the benefits in question had 
a value of “less than 3 percent’ (i.e., 2.47 percent) of the value of 
float glass produced by SIV; (2) that in 1975, SIV’s exports were 18.6 
percent of production; (3) that in 1975, SIV sold more than 97 per- 
cent of its production in the European Community; and (4) that in 
1975 SIV exported approximately 3 percent of its production outside 
of the European Community. 

Opinion 

Against this background, plaintiffs contend that the foregoing 
Italian regional development programs clearly result in the payment 
or bestowal of bounties or grants upon the manufacture or produc- 
tion of float glass in Italy within the meaning of section 303 of the 
Tariff Act of 1930, as amended. Defendant, on the other hand, argues 
that section 303 was intended to reach only those programs which 
distort international trade and that plaintiffs have failed to demon- 
strate that the alleged bounties or grants possess these requisite ef- 
fects. For the reasons that follow, it is concluded that these Italian 
regional development programs result in the payment of bounties or 
grants upon the manufacture or production of float glass in Italy 
within the contemplation of section 303 and that defendant’s argu- 
ment is lacking in merit. 

At the outset, it is to be observed that the language of section 303 
is mandatory. Thus, whenever a bounty or grant has been conferred, 
the Secretary “‘must” impose countervailing duties. In this connection, 
the first countervailing duty law of “general” application’ was 
enacted as section 5 of the Tariff Act of 1897, 30 Stat. 151, 205, and 
provided: 

Suc. 5. That whenever any country, dependency, or colony 
shall pay or bestow, directly or indirectly, any bounty or grant upon 
the exportation of any article or merchandise from such country, 
dependency, or colony; and such article or merchandise is dutiable 
under the provisions of this Act, then upon the importation of 
any such article or merchandise into the United States, whether 


the same shall be imported directly from the country of produc- 
tion or otherwise, and whether such article or merchandise is 


1 More particularly, the Supreme Court pointed out in Zenith Radio Corp. v. United States, 437 U.S. 443, 
451 (1978) that “[t]he language of the 1897 statute evolved out of two earlier countervailing duty provisions 
that had been applicable only to sugar imports.” It is to be added that the first of these two provisions was 
contained in sec. 237 of the Tariff Act of 1890, 26 Stat. 584; the second was enacted in 1894. Par. 181} of the 
Tariff Act of 1894, 28 Stat. 521. 
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imported in the same condition as when exported from the 
country of production or has been changed in condition by 
remanufacture or otherwise, there shall be levied and paid, in all 
such cases, in addition to the duties otherwise imposed by this Act, 
an additional dut; y equal to the net amount of such beeuty or grant, 
however the same be paid or bestowed. The net amount of all such 
bounties or grants shall be from time to time ascertained, deter- 
mined, and declared by the Secretary of the Treasury, who shall 
make all needful regulations for the identification of such articles 
and merchandise and for the assessment and collection of such 
additional duties. [Italic added.] 

The law was reenacted, virtually without change, in 1909 (sec. 6 
of the Tariff Act of 1909, 36 Stat. 11, 85) and in 1913 (sec. IV, par. E 
of the Tariff Act of 1913, 38 Stat. 114, 193). In 1922, the statute was 
expanded to cover bounties or grants upon “manufacture or pro- 
duction,’’ as well as bounties or grants upon export. Section 303 of 
the Tariff Act of 1922, 42 Stat. 935. The 1922 version was reenacted 
in 1930, without changes that are relevant here (sec. 303 of the Tariff 
Act of 1930, 46 Stat. 687) and in 1975 (sec. 331(a) of the Trade Act 
of 1974, 88 Stat. 2049). 

To summarize, the countervailing duty provision in the Tariff 
Act of 1897 was basically similar to the present section 303 save for 
one essential feature: The provision in the 1897 act applied only to 
bounties or grants upon ‘“‘exportation,’”’ whereas the present statute— 
stemming from the 1922 amendment—is applicable not only to 
bounties or grants upon exportation but also to bounties or grants 
upon “manufacture or production.” See Zenith, supra, 437 U.S. at 
461, n. 18. 


The Downs and Nicholas Cases 


Prior to the 1922 amendment, two significant cases were decided 
with respect to the then existing law, namely, Downs v. United States, 
4 T.D. 405, T.D. 22984, G.A. 4912 (1901), aff'd, 113 Fed. 114 (4th 
Cir. 1902), aff'd, 187 U.S. 496 (1903) and Nicholas & Co. v. United 
States, 29 T.D. 59, T.D. 35595 (1915), aff'd, 7 Cust. Ct. Appls. 97, 
T.D. 36426 (1916), aff'd, 249 U.S. 34 (1919). Downs involved an elab- 
orate scheme of the Russian Government to control the marketing 
of sugar. Under this scheme, a limited portion of a refiner’s production 
was labeled as ‘free’ sugar and could be sold subject to an excise 
tax of 1.75 rubles per pood. A greater portion of the refiner’s produc- 
tion was labeled as “surplus” sugar and could be sold on the domestic 
market only upon payment not only of the excise tax of 1.75 rubles 
per pood, but of an additional tax of 1.75 rubles per pood, or a total 
of 3.50 rubles per pood. If the refiner exported sugar, he received not 
only a rebate of the excise tax he would have had to pay if he sold 
domestically, he also received a certificate allowing him to sell an 
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amount of “surplus” sugar equal to the amount of sugar exported as 
“free” sugar, thus avoiding payment of the additional excise tax. 
Alternatively, this certificate could be sold to other domestic sugar 
refiners. 

Based on this factual setting, the courts in Downs held that the 
combination of the exemption with the certificates was an export 
bounty within the meaning of the 1897 statute. See Zenith, supra, 
437 U.S. at 459-462. 

With respect to the meaning of the terms “bounty” and “grant,” 
the following statements of the fourth circuit in Downs—which adopted 
the decision of the Board of General Appraisers—are pertinent (113 
¥, at 147): 


The word ‘‘bounty,” in its ordinary signification, may be defined 
to be “an additional benefit conferred upon, or a compensation 
paid to, a class of persons.” 1 Bouv. Law Dict. (Ed. 1897) p. 260. 


* * * * * * * 


It is important to observe, in the consideration of his subject, 
that section 5 of the tariff act of 1897, under which this case arises, 
does not use the word “bounty” in any narrow or technical mean- 
ing. It embraces “any bounty or grant” bestowed or conferred 
by the Government, whether directly or indirectly. The word 
“orant’? is more comprehensive in meaning than the term 
“bounty”. It implies the conferring by the sovereign power of 
some valuable privilege, franchise, or other right of like character, 
upon a corporation, person, or class of persons. * * * 


It is to be noted that in Downs, as the Supreme Court stated, “the 
main argument of the * * * (importer) * * * (was) addressed to the 
proposition that this bounty is paid not upon exportation, but upon 
production.” 187 U.S. at 512.? Addressing itself to this contention, 
the Court declared (187 U.S. at 512-3): 


The answer to this is that every bounty upon exportation 
must, to a certain extent, operate as a bounty upon production, 
since nothing can be exported which is not produced, and hence 
a bounty upon exportation, by creating a foreign demand, stimu- 
lates an increased production to the extent of such demand. 
Conversely, a bounty upon production operates to a certain ex- 
tent as a bounty upon exportation, since it opens to the manu- 
facturer a foreign market for his merchandise produced in excess 
of the demand at home. A protective tariff is the most familiar 
instance of this, since it enables the manufacturer to export the 
surplus for which there is no demand at home. If there were no 
tariff at all, and the expense of producing a certain article at 
home were materially greater than the expense of producing 
the same article abroad, there would be none produced, and, of 


2 As the Supreme Court noted in Zenith, supra, 437 U.S. at 461, n. 18: 
*** This latter argument [in Downs] was based on the fact that the 1897 statute covered only bounties 
on exportation and not those on production. In 1922, Congress amended the statute to cover bounties 
on production and manufacture as well as exportation. Tariff Act of 1922, supra, n. 8. 
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course, none to export. But with the aid of such tariff production 
would be stimulated, and might become so much greater than 
the home demand, that a manufacturer would look to foreign 
markets for his surplus. In the case of Russian sugar the effect 
of the import duties is much enhanced by the fact that, the 
supply of free sugar from the home market being limited, the 
selling price is very remunerative, and each producer has there- 
fore an interest in placing as much sugar as he can on the home 
market; and as the total amount of free sugar is distributed among 
all the manufactories in proportion to their entire production, it 
may become to their interest to export their surplus even at a 
loss, if such loss can be compensated by the profits on sugar 
sold in the home market. This would not make the tariff a bounty 
upon exportation, but a mere incident to its operation upon pro- 
duction. But, if a preference be given to merchandise exported 
over that sold in the home market, by the remission of an excise 
tax, the effect would be the same as if all such merchandise were 
taxed, and a drawback repaid to the manufacturer upon so much 
as he exported. If the additional bounty paid by Russia upon 
exported sugar were the result of a high protective tariff upon 
foreign sugar, and a further enhancement of prices by a limitation 
of the amount of free sugar put upon the market, we should 
regard the effect of such regulations as being simply a bounty 
upon production, although it might incidentally and remotely 
foster an increased exportation of sugar; but where in addition 
to that these regulations exempt sugar exported from excise 
taxation altogether, we think it clearly falls within the definition 
of an indirect bounty upon exportation. 


In the Nicholas case the British Government exempted exporters 
of spirits from paying certain domestic excise taxes and also made 
an allowance to such exporters of 3d. or 5d. per gallon, depending 
on the spirits exported. The Board of General Appraisers, the Court 
of Customs Appeals and the Supreme Court all agreed that this 
program constituted a bounty or grant within the meaning of the 
countervailing duty statute. In this connection, the Board emphasized 
that it is only the “effect” and not the “purpose” of a foreign statute 
that may be inquired into by the courts. Thus, as the Board made 
clear, if the effect of any such law is to bestow a bounty or grant upon 
the exporter of merchandise to the United States, then a countervailing 
duty must be assessed. Specifically, the Board observed (29 T.D. at 
61-62): 


The policy or purpose of the British law is not a subject with 
which we can deal. In the wisdom of the British lawmakers the 
complicated provisions of this statute were doubtless deemed 
necessary and advisable to safeguard their revenues, and whether 
the purpose of these provisions was to create a bounty or grant 
upon the export of spirits like those in question is not a matter 
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into which we may inquire. Our inquiry is: Is such the effect of 
this statute and its administration? [Italics added.] 
* * * x* * * * 


* * * Tn the act of 1897, where the provision here under con- 
sideration first appears, this policy of protection was affirmatively 
stated in the title. While we may not inquire into the purposes 
but only the effect of a foreign law, in determining the meaning 
of a statute of the United States which it is our function to 
construe, we may with perfect propriety look to its purpose. 
Section 5 of the act of 1897 is undoubtedly a part of the national 
policy as declared in the title of the law ‘‘to encourage the in- 
dustries of the United States.” Its purpose was to prevent an 
unequal competition in our domestic market with the products 
of other countries, and in determining its application to any 
state of facts this policy should be kept in sone, for its reenact- 
ment by Congress without any change of verbiage indicates the 
adoption of the same general policy to this extent at least. 
[Italics added.]} 


The Court of Customs Appeals also made it clear that the counter- 
vailing duty statute was concerned with “results” or “effects” and 
not purposes or intentions. Nicholas & Co. v. United States, 7 Ct. 
Cust. Appls. 97, 106; 107, 108, 109, 113, aff'd, 249 U.S. 34 (1919). 
Of particular interest are the following remarks of the court (7 Ct. 
Cust. Appls. at 106-107): 


There is nothing obscure, abstruse, mystic, or even ambiguous 
about this language, which has been, as to the particular words, 
a part of all our tariff acts from 1897 to and including the present 
act. Section 5, tariff act of 1897 (30 Stat. L., 151), section 6, tariff 
act of 1909 (36 Stat. L., 11), paragraph E of section 4, tariff act 
of 1913 (38 Stat. L., 114). Its plain, explicit, and unequivocal 
ee is: Whenever a foreign power or dependency or any po- 
itical subdivision of a government shall give any aid or ad- 
vantage to exporters of goods imported into this country there- 
from whereby they may be sold for less in competition with our 
domestic goods; to that extent by this paragraph the duties fixed 
in the schedule of the act are increased. It was a result Congress 
was seeking to equalize regardless of whatever name or in what- 
ever manner or form or for whatever purpose it was done. The 
statute interprets itself as a member of an act calculated to 
maintain an accorded protection, incidental or otherwise, as 
against payments or grants of any kind by foreign powers, result- 
ing in an equalization thereof to any extent directly or indirectly. 
Wherefore, in obedience to that obvious purpose, the court does 
not feel at liberty to adopt any constrained or technical defini- 
tions of the words ‘‘bounty”’ or “‘grant”’ suggested but to vouch- 
safe the paragraph a meaning, well within its language, that will 
best effectuate the unquestioned congressional purpose. [Italic 
in original.] 

A great portion of the briefs and record is devoted to an effort 
to show these payments to exporters of spirits by the United 
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Kingdom to be an equivalent of certain extra costs attending the 
excise collections. ‘In consideration of the loss and hindrance 
caused by excise regulations.” 


x * * * * tx * 


The fact that the payment made by the foreign government 
was estimated or calculated upon a certain basis or in considera- 
tion of extra burdens imposed by domestic excise laws, or for 
any other reason of domestic government or policy commending 
itself to the wisdom of Parliament, is not controlling in our courts. 
The sole inquiry is, do the results of such acts stimulate exporta- 
tion or give a special advantage by affording aid from the public 
treasury whereby such voods may when ‘exported be sold in 
competition with ours for less. * * * [Italic added.] 

* * * Tf it be true that the excise system delineated intention- 
ally or accidentally results in “an advantage to exporters of 
spirits to this country from the United Kingdom of Great 
Britain, which directly or indirectly is borne by the public 
treasury,” or affords ‘‘a premium in like manner given or paid to 
encourage any branch of industry or manufactures, ” likewise 
exporting, such falls within this paragraph. Downs v. United 
States (187 U.S., 496, 502). And, it matters not, nor is it made 
by Congress an exception thereto, that it is an incidental, in- 
direct, or unintended result of the British Government’s en- 
deavori ing to in part repay or compensate its manufacturers and 
distillers for a burdensome excise system. The courts are con- 
cerned with results and not intentions. [Italic in original.] 


The following additional comments by the court in Nicholas are 
also pertinent (7 Ct. Cust. Appls. at 113-114): 


Whatever may have been the purpose or consideration of the 
payment made upon expor tation of these spirits, the incontroverti- 
ble fact is present that 1t necessarily encouraged their exportation 
and enabled the exporter to sell them at a “proportionately less 
price in competition with the goods of this country. It is a pay- 
ment directly to the exporter for and upon exportation and the 
entry of said goods in our body commerce. The doctrine of the 
case, therefore, may be paraphrased from the language of the 
Supreme Court in Allen v. Smith [173 U.S. 389, 402 (1899)], * * *: 

Whether allowed in consideration of services rendered or to 
be rendered, or with the object of a public interest to be obtained, 
production or manufacture to be stimulated, or a moral obligation 
to be recognized, it is a bounty. 


The Supreme Court in Nicholas similarly concluded that notwith- 
standing that such allowances may be intended merely as compensa- 
tion for distillers for costs due to British excise regulations and are 
not confined to cases of exportation, they are, as applied to exports, 
governmental payments—namely “grants’”—made only upon exporta- 
tion, which, by lessening the burden of British taxation, enable the 
spirits to be sold more cheaply here than at home—the situation 
against which the countervailing duty statute was intended to provide. 
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Nicholas & Co. v. United States, 249 U.S. 34 (1919). The Court 
stated (id. at 39): 


* * * The statute was addressed to a condition and its words 
must be considered as intending to define it, and all of them— 
“orant” as well as “bounty’”—must be given effect. If the word 
“bounty” has a limited sense the word “‘grant” has not. A word 
of broader significance than ‘“‘grant’’ could not have been used. 
Like its synonyms ‘‘give”’ and ‘‘bestow,”’ it expresses a concession, 
the conferring of something by one person upon another. And if 
the “something” be conferred by a country “upon the exporta- 
tion of any article or mechandise” a countervailing duty is 
required by Paragraph E. 

There can be, therefore, but one inquiry: Was something— 
bounty or grant—paid or bestowed upon the exportation of 
spirits? * * * 


Following the extremely broad reading given to the countervailing 
duty law by the Supreme Court in Nicholas and Downs, Congress 
undertook, in 1922, to broaden the statute even further by providing 
for the imposition of countervailing: duties against imported mer- 
chandise upon which there had been conferred bounties or grants 
upon “manufacture” or “production.” The line drawn between 
bounties or grants upon export and bounties or grants upon produc- 
tion, described by the Supreme Court in Downs, was removed, and 
all such bounties or grants were covered by the act. As noted pre- 
viously, the text of the 1922 statute was reenacted without substantial 
change in 1930 ® (sec. 303 of the Tariff Act of 1930, 46 Stat. 687), and 
in 1975 (sec. 331(a) of the Trade Act of 1974, 88 Stat. 2049).* 

Against the plain language of the statute and the comprehensive 
judicial discussions of the predecessor provisions involving export 
bounties, we turn to the Italian programs in question. Unquestionably, 
the “effect”? of these programs has been to reduce SIV’s cost of pro- 
ducing float glass. And whether the reduction in cost is occasioned by 
direct cash payments, or by an act of government reducing labor cost, 
capital cost, or the cost of any other factor of production is of no 
consequence. For if a benefit or advantage is received in connection 
with the production of merchandise, that benefit or advantage is a 
bounty or grant on production. And to the extent that such bountied 
merchandise is exported to the United States, it comes squarely within 
our countervailing duty law—section 303. 


3 The principal change in the 1930 Act was the conferral on the Secretary of the Treasury of the power to 
“estimate’’ the net bounty or grant found to have been paid or bestowed. 

4 While the Trade Act made numerous changes in the countervailing duty law—e.g., extending its coverage 
to duty-free merchandise, imposing time limits on the Secretary of the Treasury by which to take action, 
providing for judicial review by American manufacturers—the portion of sec. 303.of the Taziff Act relevant 
here was left virtually intact. 
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The Secretary of the Treasury’s Reasons for Issuing a Negative Counter- 
vatling Duty Determination 
As set forth above, the Secretary of the Treasury refused to issue a 
countervailing duty determination for the following stated reasons 
(42 F.R. 13016-17, Mar. 8, 1977, T.D. 77-77): 


Information has now been received with respect to SIV which 
permits a more complete analysis of the alleged bounties and 
grants. Under various regional development programs admin- 
istered by the Government of Italy, it now appears that an 
investment grant, preferential financing and a reduction in the 
required contribution to the state welfare organization have been 
given to SIV. No special tax reductions have been utilized by 
SIV. The Italian Government has advised the Treasury Department 
that the benefits received by SIV have the effect of offsetting dis- 
advantages which would discourage SIV from moving to and expanding 
in less prosperous regions. Inasmuch as SIV sells a preponderance 
of ats production in the European community—more than 97 percent 
in 1975—the level of tts exports outside the European Community 
as a small percentage of its production, and the amount of assistance 
provided by the government programs to SIV totaled less than three 
percent of the value of float glass it produced, those benefits are not 
regarded as bounties or grants within the meaning of section 303 of 
the Tariff Act of 1930, as amended (19 U.S.C. 1808). [Italic added.} 


The foregoing explanation was enlarged by defendant in response 


to plaintiffs’ interrogatory No. 23.5 In its response, defendant stated: 

On May 31, 1974, in accordance with 19 CFR 16.24(b) (1974), 
a petition was submitted to the Treasury Department alleging 
that bounties or grants had been paid or bestowed, within the 
contemplation of 19 U.S.C. 1303, on float glass manufactured or 
produced in Italy. See 40 F.R. 2718 (1975). Accordingly, it 
became necessary for the Secretary of the Treasury to conduct an 
administrative investigation into the allegations, and such an 
investigation was conducted in accordance with 19 CFR 159.47(c) 
(1975). 

It was ascertained that, in fact, benefits had been given to 
two producers of float glass in Italy (one being SIV). It was 
further ascertained that those benefits were afforded pursuant to 
regional development programs administered by the Govern- 
ment of Italy. The Italian Government advised Treasury that 
the various regional development programs in question were 
designed to accomplish certain domestic economic and _ social 


§ Interrogatory No. 23 asked: 

Explain, in detail, why the Secretary of the Treasury or his delegate determined ‘‘that no bounty or 
grant is being, or has been, paid or bestowed directly or indirectly, upon the manufacture, production, 
or exportation of float glass from Italy produced by Societa Italiana Vetro, 8.p.A. within-the- meaning 
of section 303, Tariff Act of 1930, as amended (19 U.S.C..1303) * * * .” In your response to this inter- 
rogatory, please explain the significance, if any, of the following: (a) the Treasury Department’s finding 
that S.I.V. sells the preponderance of its production in the European Community; (b) the Treasury 
Department’s finding that the amount of assistance provided by the government programs to S.I.V. 
totaled less than 3 percent of the value of float glass it produced; and (c) the Italian Government’s ad- 
vising the Treasury Department that the subject benefits have the effect of offsetting disadvantages 
which would discourage 8.I.V. from moving to and expanding in less prosperous regions. 
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goals by offsetting disadvantages which would otherwise dis- 
courage industry from moving into and expanding in less pros- 
perous regions. Further, the Italian Government advised that 
the programs were not designed to favor exports. 

It was necessary for Treasury to analyze various relevant 
factors to determine whether the benefits in question were 
bounties or grants within the contemplation of 19 U.S.C. 1303. 
This analysis was designed to ascertain the nature and extent of 
the consequences of the benefit programs involved, i.e., the eco- 
nomic affects [sic]. 

In this case, the factors considered by Treasury were: 


1) the ad valorem size of the benefits afforded; and 
2) the extent to which the product receiving the benefits entered 
international commerce. 


In applying these factors, Treasury considered and ascertained 
the following (42 F.R. 13016 (1977)): 


The Italian Government has advised the Treasury De- 
partment that the benefits received by SIV have the effect 
of offsetting disadvantages which would discourage SIV 
from moving to and expanding in less prosperous regions. 
Inasmuch as SIV sells a preponderance of its production i in 
the European Community—more than 97 percent in 1975— 
the level of its exports outside the European Community is 
a small percentage of its production, and the amount of 
assistance provided by the government programs to SIV 
totaled less than 3 percent of the value of float glass it 
produced * * * 


The determination made in T.D. 77-7 (42 F.R. 13016) that 
the benefits described in response to interrogatory 18 did not 
constitute a bounty or grant within the meaning of section 303 
of the Tariff Act of 1930, as amended (19 U.S.C. 1303) was made 
in view of the above considerations and factual findings. 

As explained above, Treasury’s findings that (a) SIV sells a 
preponderance of its production in the European Community, 
(b) the amount of the assist provided by the Italian Government 
to SIV produced, [sic] and (c) the subject benefits have the effect 
of offsetting disadvantages which would discourage SIV from 
moving to and expanding in less prosperous regions, were all 
considered in making the determination set forth m T.D. 77-77.° 

In the absence of a finding that the benefits distorted inter- 
national trade, it was determined that no bounties or grants had 
in fact been paid within the scope of 19 U.S.C. 1303, accordingly, 
in the absence of a bounty or grant, a zero rate was declared? 


The Secretary of the Treasury’s Reasons for Not Countervailing Lack 
Validity 

For the reasons set out below, none of the reasons set forth by the 

Secretary as reasons for refusing to issue a countervailing duty deter- 

6 Actually Treasury made no “finding” in T.D. 77-77—or anywhere else—that “‘the subject benefits have 


the effect of offsetting disadvantages which would discourage SIV from moving to and expanding in less 
prosperous regions.” 


289-737—79——7 
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mination has legal validity. In the first place, as is made clear in the 
Nicholas case, the alleged purpose of the Italian Government in con- 
ferring grants upon manufacture or production is entirely irrelevant. 
The question rather is what is the “effect” or “result’’ of a particular 
program. In that circumstance, in treating the grants in question as 
not being grants upon manufacture or production because of certain 
alleged purposes of the Italian Government for the grants, the Treas- 
ury Department acted contrary to the statutory mandate both as 
written and construed by the courts. 

A second factor considered by the Treasury Department—the ad 
valorem size of the benefits afforded—likewise cannot justify the 
failure to issue a countervailing determination. On this aspect, it is 
noted that the Treasury Department determined that the subject 
benefits had a value of 2.47 percent of the value of float glass pro- 
duced by SIV which is concededly more than de minimis. Yet in the 
countervailing duty case of Certain Handbags From the Republic of 
China, Treasury acknowledged that a benefit equaling 0.8 percent 
ad valorem was greater than de minimis and therefore countervailable. 
42 F.R. 28531 (1977). Further, in the countervailing duty case of 
Certain Fasteners from Japan, Treasury considered benefits of 0.20 
percent ad valorem to be “more than de minimis and therefore con- 
stituting bounties or grants,’ because that amount was significant 
when compared to the relevant ad valorem rate of duty equivalents— 
that is, 0.75 percent ad valorem and 0.25 percent ad valorem. 
42 F.R. 23146-47 (1977). When the ad valorem size of the benefit in 
the present case as determined by the Treasury Department (2.47 
percent) is compared to the average ad valorem rate of duty equiv- 
alent for the principal TSUSA category (item 543.2770) of float glass 
imported from Italy in 1975 (6.9 percent),® the benefit is even more 
significant, having a ratio to the duty rate of 35.8 percent (2.47 :6.9). 
It is thus clear that the grants here involved were of such sufficient 
magnitude that they should have been countervailed. 

The third factor stated to have been considered by the Treasury 
Department is the extent to which the products receiving the benefits 
entered international commerce. However, the level of exports is not 
determinative of whether there is a bounty or grant. There is no 
question but that the ad valorem size of the subject benefits conferred, 
as determined by the Treasury Department, was the same for every 
unit of float glass sold by SIV, whether 1 percent or 100 percent of 
saleable production was exported from Italy. Furthermore, it is clear 
that had the subject benefits been determined by the Treasury De- 
partment to have been countervailable bounties or grants, counter- 


® See Bureau of the Census, “‘U.S. Imports of Nonmetallic Minerals and Products (TSUSA Nos. 511.1100- 
548.0500) for Consumption—IM 146 Schedule 5” (Dec. 1975). 
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vailing duties in an amount equal to the benefits as determined by 
Treasury would have been assessed on every unit of float glass, pro- 
duced by SIV, imported from Italy into the United States, regardless 
of the percentage of that company’s production that was exported to the 
United States, or to anywhere else. Viewed thusly, the level of exports 
cannot be determinative of whether there is a bounty or grant. The 
fact is that every unit of Italian float glass, produced by SIV, imported 
into the United States has been benefited by an equal amount, as a 
result of grants (which are more than de minimis). And in that situation, 
the countervailing duty law requires that such benefits on each unit 
of float glass imported from Italy and produced by SIV be offset. 

It is also to be noted that according to the Treasury Department’s 
determination, the level of SIV’s “exports outside the European Com- 
munity is a small percentage of its production.” 42 F.R. 13016-17 
(1977). (Emphasis added.) Similarly in the case of Float Glass from 
Belgium (41 F.R. 1299 (1976)) Treasury used as a criterion the level 
of exports to countries “outside” the European Community. By con- 
trast, in the cases of Float Glass from the United Kingdom (40 F.R. 
27499 and 40 F.R. 59227 (1975)) and Float Glass from West Germany 
(41 F.R. 1300 (1976)) the Treasury Department used a different 
criterion, that is, the level of ‘total’ exports. Thus, notwithstanding 
that defendant asserted that one of the factors considered by Treasury 
in reaching its negative determination was “the extent to which the 
product receiving the benefits entered international commerce,” 
Treasury disregarded Italian float glass produced by SIV which was 
exported in international commerce to other members of the European 
Community. 

The short of the matter is that neither criterion—level of total 
exports or level of exports outside the European Community—is any 
criterion at all—i.e., not one of the factors which Congress deemed 
relevant in administering the countervailing duty law. However, 
should that factor which Treasury considered in other cases, and which 
defendant stated was considered here, be applied, there can be no 
doubt that as a factual matter the level of exports here—which is 
admittedly 18.6 percent of production in 1975—is certainly greater 
than de minimis. 

In summary, the Treasury Department has failed to justify its 
refusal to countervail the subject grants bestowed on the manufacture 
of Italian float glass produced by SIV. Its entire analysis has been 
vitiated by its consideration of an irrelevancy—namely, the alleged 
purpose of the Italian regional development programs. 

Moreover, the special “factors” which Treasury proceeded to con- 
sider, in view of the alleged domestic purpose of the Italian programs 
are not only irrelevant, they fail to support Treasury’s analysis. For 
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the “ad valorem size of the benefits” is admittedly greater than de 
minimis and the ‘extent to which the product receiving the benefits 
entered international commerce” (which is also greater than de 
minimis) in no way affects the value of the benefit conferred on every 
unit sold. Thus, no valid reason has been given for not countervailing 
the substantial grants involved herein. 

What is more, assuming arguendo that these special factors are 
relevant, the record establishes without contradiction that the 
Treasury Department has no standards whatever as to the size of 
the benefits necessary for issuance of a countervailing duty deter- 
mination or as to what extent the product receiving the benefits must 
enter international commerce before a countervailing duty determina- 
tion is made. Instead, as was made clear in oral argument, the Treasury 
Department implements these factors on a case-by-case basis without 
benefit of standards, guidelines or yardsticks (tr. 86-89). Were the 
court to place its stamp of approval on the exercise of such virtually 
unfettered discretion by the Secretary in derogation of the congres- 
sional mandate, there would be a complete abdication of judicial 
responsibility. The countervailing duty statute does not fluctuate 
from case to case, encompassing grants upon production in some 
instances, while for ineffable reasons, excluding such grants in others. 
On the contrary, the Secretary of the Treasury has been directed to 
offset the effect of bounties or grants bestowed upon the production 
of goods which are exported to our shores. Once he determines that 
such bounties or grants have been bestowed, his inquiry must cease 
and he has an absolute duty to countervail (or invoke the temporary 
waiver authority under 19 U.S.C. 1303(d) if such authority is in 
effect). 


The Legislative History and the Contemporaneous and Consistent 
Interpretation of the Countervailing Duty Statute by the Treasury 
Department Show That Congress Did Not Intend to Limit Counter- 
vailable Bounties or Grants to Benefits Which Promote Exports 


Defendant contends that the countervailing duty law was intended 
to reach only those bounties or grants which distort trade, that is, 
promote exports. Its argument is based on its perception of the legisla- 
tive history, case law, and the Secretary’s ‘“‘present” interpretation 
which, it says, is entitled to great weight. However, for the reasons set 
out below, the argument is without merit. 

As previously discussed, it was not until 1922 that the countervailing 
duty law provided for bounties or grants bestowed upon manufacture 
or production. Thus defendant’s extensive comments on the history 
of the Tariff Acts of 1890, 1894; and 1987—all of which were restricted 
to bounties or grants on exportation—are irrelevant. 
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On the other hand, the Tariff Act of 1922 was not restricted to export 
bounties. This is evident from the statutory language: “That when- 
ever any country, dependency, colony, province, or other political 
subdivision of government, person, partnership, association, cartel, or 
corporation shall pay or bestow, directly or indirectly, any bounty or 
erant upon the manufacture or production or export * * *,” 42 Stat. 935 
[italic added]. In introducing the amendatory language on the House 
floor, Congressman Hawley, floor manager of the bill, stated (61 Cong. 
Rec. 4132 (1921)): 

Mr. Chairman, this amendment simply affects the export from 
foreign countries of commodities made under a bounty, so that 
whether they are made for use in that country nominally and 
then exported, or made for purposes of export, the conditions will 
apply to them the same in both cases. 

* * * * * * * 

This provision printed in the act, I think, is practically the 
current law. But there have been, for instance, jams and jellies 
manufactured in Australia and other parts of the Southern Hemi- 
sphere, where a bounty has been given on the manufacture, as 
if for consumption in that country, and then afterwards the 
products were exported. Now, if there is a bounty given for goods 
manufactured for export, then the terms of this paragraph apply. 
These amendments were drafted by the Customs Division of the Treas- 
ury Department, so that when the « goods are manufactured for export 
or manufactured for home consumption and then exported, the reg- 
ulations in this paragraph shall apply. [Italic added] 

Congressman Hawley’s remark thus made clear that the 1922 
amendment providing for bounties or grants upon manufacture or 
production was intended to reach goods whether manufactured for 
export or manufactured for home consumption and then exported. 
In other words, it is apparent that Congress wished to countervail 
products imported into the United States which received bounties 
or grants upon their manufacture or production, regardless of the 
intended destination of the products at the time of their manufacture 
or production. Indeed, the Secretary of the Treasury so interpreted 
the statute. See T.D. 39722 (1923) and T.D. 40001 (1924), involving 
“Australian bounty on manufacture of fencing wire, galvanized sheets, 
tractor engines and wire netting.” It should be noted that on several 
occasions while T.D. 40001 was in force, Treasury became aware of 
the ‘‘absence of imports” of products embraced by T.D. 40001, and 
further was informed by letter dated December 4, 1937, from the 
Assistant Secretary of State to the Secretary of the Treasury of the 
following: 


These bounties on wire netting and tractors are for the object of 
encouraging production in Australia for the domestic market without 
recourse to the imposition of protective tariff duties against com- 
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petitive imported articles and a consequential raising of prices 
to agriculturalists. There is no question of encouraging production 
for export and at the present time tractors to the value of £750,- 
000 are being imported from the United States. [Italic added.] 

Notwithstanding these considerations, Treasury issued a further 
amendatory countervailing duty order in 1932 to take into account 
the increased Australian bounty (T.D. 45384 (1932)), and did not 
revoke the countervailing duty order until 1949 (T.D. 52350 (1949)), 
at which time it determined, based on information from the Depart- 
ment of State, that no bounties or grants were being paid or bestowed.?° 

Relevant also are two countervailing duty orders covering Canadian 
cheese, T.D. 50093 (1940) and T.D. 53182 (1953). With respect to 
these orders, in a memorandum to the files, dated May 28, 1964, 
former Deputy Assistant Secretary of the Treasury Hendrick reported 
about a meeting he attended at the Department of Agriculture at 
which he stated, among other things: 

* * * (Ojur General Counsel’s office was working on a theory 
that a payment in respect of a particular product made by a 
government for a purpose other than stimulating exports to the 
United States could be considered outside the scope of the counter- 
vailing duty law provided that there was no substantial increase 
in exports to the United States attributable to the payment. I 
noted that this theory appeared inconsistent with the 1940 
order relating to Canadian cheddar cheese and the similar 1953 
order relating to Canadian blue vein cheese. * * * 

It is important to add that these two countervailing duty orders— 
T.D. 50093 and T.D. 53182—were issued without regard to any 
“trade effects’ and notwithstanding that the production bounties 
involved therein were not export-inducing. Indeed, in response to a 
letter dated August 16, 1939, from an importer—the National Biscuit 
Co.—stating that the purpose of the Canadian payments counter- 
vailed in T.D. 50093 was not for the purpose of subsidizing exports 
but to encourage the ‘“‘production” of a better grade of cheese, Assistant 
Deputy Commissioner of Customs Griffith replied by letter dated 
August 26, 1939, in which, among other things, he emphasized that 
the countervailing duty statute reached bounties or grants upon 
“production’”’—not just exports. Thus in his letter Mr. Griffith stated 
in part: 

* * * Enclosed for your information is a reprint of section 303 
of the Tariff Act of 1930 from which it will be observed that when- 


10 Defendant argues that T.D. 39722 and T.D. 40001 do not support the view that the countervailing duty 
statute was intended to reach goods manufactured for home consumption and then exported on the basis 
that the Australian statute in question provided in part that: 

The Governor-General may, subject to this Act, authorize the payment out of the Consolidated 
Revenue Fund, which is hereby appropriated for the purpose of bounty, * * *. [Italic added.] 

The short answer to this argument is that the Australian statute is no different in substance from the 
Italian programs which permit the conferral of grants. For whether the benefit is termed a bounty or a 
grant, it is covered by the countervailing duty law. 
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ever a bounty or grant is paid or bestowed, directly or indirectly, 
upon the manufacture or production or export of any article or 
merchandise which is dutiable under the provisions of the tariff 
act, there shall be levied and paid upon such article or merchan- 
dise, when imported into the United States, an additional duty 
equal to the net amount of such bounty or grant. [Italic in 
original.] * * * 

Further with respect to T.D. 53182, the American Embassy in 
Canada advised the Department of State in 1952 that the cheese in 
question was produced solely by Benedict Fathers in a monastery and 
that total production was consumed in Canada. But notwithstanding 
the fact that the government recognized in 1952 and again in 1964 
(at the time of Deputy Assistant Secretary Hendrick’s memorandum) 
that imports of cheese subject to the two countervailing duty orders 
(T.D. 50093 and T.D. 53182) were minimal, it was not until after 
Treasury had been informed in 1968 of the termination of the 
Canadian payments to cheese producers that Treasury discontinued 
the countervailing duty orders in question. T.D. 68-147 (1968).™ 


The Waiver Authority Provided by the Trade Act of 1974 


Additionally, defendant argues that the waiver authority (19 
U.S.C. 1303(d)(2)) added by the Trade Act of 1974, 88 Stat. 1978 
(1975), demonstrates that Congress intended the countervailing duty 
statute to reach only those bounties or grants that have an adverse 
effect on international trade. The argument is completely untenable. 


19 U.S.C. 1303(d) reads as follows: 


Temporary provision while negotiations are in progress 

(d)(1) It is the sense of the Congress that the President, to the 
extent practicable and consistent with United States interests, 
seek through negotiations the establishment of internationally 
agreed rules and “procedures governing the use of subsidies (and 
other export incentives) and the application of countervailing 
duties. 

(2) If, after seeking information and advice from such agencies 
as he may deem appropriate, the Secretary of the Treasury de- 
termines, at any time during the 4-year period beginning on 
January 3, 1975, that— 


(A) adequate steps have been taken to reduce substantially 
or eliminate during such period the adverse effect of a bounty 


11 While conceding that the benefits under the Italian regional development programs here involved are 
“grants” within the dictionary definition, defendant seemingly argues that grants under regional develop- 
ment programs occupy a special status under the countervailing duty statute. But this is not apparent from 
the “affirmative” countervailing duty order that was issued in the case of Countervailing Duties—X-Radial, 
Steel-Belted Tires from Canada, T.D. 73-10 (1973) which involved grants to the Michelin Tire Corp. under a 
Canadian regional development program. The benefits extended to Michelin under the regional develop- 
ment program consisted of: (1) Public assistance grants to offset capital expenditure costs for constructing 
industrial facilities in Nova Scotia, which grants were not conditioned upon the exportation of products; 
(2) a six percent loan which was below the interest rate prevailing at the time; and (3) lower property taxes 
than other property owners. See Michelin Tire Cprporation v. United States, Customs Court No. 75-9-02467. 
See also, e.g., Certain Fish From Canada, 43 F.R. 25996 (June 16, 1978). 
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or grant which he has determined is being paid or bestowed 
with respect to any article or merchandise; 

(B) there is a reasonable prospect that, under section 2112 
of this title, successful trade agreements will be entered into 
with foreign countries or instrumentalities providing for the 
reduction or elimination of barriers to or other distortions 
of international trade; and 

(C) the imposition of the additional duty under this sec- 
tion with respect to such article or merchandise would be 
likely to seriously jeopardize the satisfactory completion of 
such negotiations; 

the imposition of the additional duty under this section with re- 
spect to such article or merchandise shall not be required during 
the remainder of such 4-year period. This paragraph shall not 
apply with respect to any case involving nonrubber footwear 
pending on January 3, 1975, until and unless agreements which 
temporize imports of nonrubber footware become effective. 

(3) The determination of the Secretary under paragraph (2) 
may be revoked by him, in his discretion, at any time, and any 
determination made under such pare agraph shall be revoked 
whenever the basis supporting such determination no longer 
exists. The additional duty provided under this section shall 
apply with respect to any affected aiticles or merchandise 
entered, or withdrawn from warehouse, for consumption on or 
after the date of publication of any revocation under this sub- 
section in the Federal Register.” 


Examination of these statutory provisions makes it crystal clear 
that section 1303(d)(2) does not specify what is or what is not a 
bounty or grant. On the contrary, it identifies the conditions under 
which the Secretary of the Treasury may postpone the assessment of 
countervailing duties (until Jan. 3, 1979) in order to facilitate the 
negotiation of an international agreement. See H. Rept. No. 93-571, 
93d Cong., 1st sess. 75-76 (1973); staff of Senate Committee on 
Finance, “Summary and Analysis of H.R. 10710—the Trade Reform 
Act of 1973,” 93d Cong., 2d sess. 50-51 (1974); S. Rept. No. 93-1298, 
93d Cong. 2d sess. 183-188 (1974). In short, Congress recognized that 
countervailable bounties or grants may “not” have an ‘“‘adverse effect,” 
and Congress authorized the Secretary of the Treasury to postpone 

1219 U.S.C. 1303(e) authorizes either House of the Congress to veto a determination of the Secretary under 
1303(d) (2). Specifically, 19 U.S.C. 1303(e) provides: 


Reports to Congress 


(e)(1) Whenever the Secretary makes a determination under subsection (d)(2) of this section with 
respect to any article or merchandise, he shall promptly transmit to the House of Representatives 
and the Senate a document setting forth the determination, together with his reasons therefor. 

(2) If, at any time after the document referred to in paragraph (1) is delivered to the House of Repre- 
sentatives and the Senate, either the House or the Senate adopts, by an affirmative vote of a majority 
of those present and voting in that House, a resolution of disapproval under the procedures set forth in 
sec. 2192 of this title, then such determinaticn under subsection (d)(2) of this section with respect to 
such article or merchandise shall have no force or effect beginning with the day after the date of the adop- 
tion of such resclution of disapproval, and the additional duty provided under this section with respect 


to such article or merchandise shall apply with respect to articles or merchandise entered, or withdrawn 
from warehouse, for consumption on or after such day. 
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the assessment of duties to offset such bounties or grants—provided 
that the conditions specified in section 1303(d)(2) (B) and (C) were 
also met. Thus, Senator Long, Chairman of the Finance Committee, 
explained the purpose of the suspension or waiver authority as follows 
(124 Cong. Rec., $18551 (daily ed., Oct. 12, 1978)): 


In the Trade Act of 1974, Congress directed the President to 
seek new international rules on subsidy and countervailing duty 
practices in the multilateral trade negotiations. Our law does not 
require any finding that subsidized imports are injuring a domestic 
industry before a countervailing duty is imposed. The general 
agreement on tariffs and trade requires such an injury finding. 
Although we are exempt from that GATT requirement under a 
grandfather clause, our trading partners consider our law to be a 
violation of the “Spirit” of the GATT. To permit the President 
to avoid confrontations over the U.S. countervailing duty law 
while a subsidy code was being negotiated, Congress permitted 
countervailing duties to be waived; that is, not collected even 
though a subsidy exists, until January 3, 1979, under certain 
conditions. 


Actually, pursuant to the authority provided by section 1303(d) (2) ex- 
aminations into trade effects of bounties or grants have been made fre- 
quently by the Secretary of the Treasury for the purpose of de- 
termining whether to “waive” or “suspend” the imposition of counter- 
vailing duties on products upon which countervailable bounties or 
grants were found to have been bestowed. Thus, in numerous cases, 
the Secretary of the Treasury waived the imposition of countervailing 
duties upon receiving assurances from exporters that a bounty-fed 
product would not be marketed aggressively in the United States so 
as to cause sales quantities to exceed historic marketing levels. Butter 
Cookies From Denmark, 43 F.R. 955 (Jan. 5, 1978); Cheese From 
Sweden, 41 F.R. 27032 (July 1, 1976); Cheese From Finland, 41 F.R. 
24703 (June 18, 1976); Cheese, Other Than Jarlsberg, From Norway, 
41 F.R. 21767 (May 28, 1976); Cheese From Switzerland, 41 F.R. 1468 
(Jan. 8, 1976); Cheese From Austria, 41 F.R. 1275 (Jan. 7, 1976); 
Canned Hams and Shoulders From France, The United Kingdom, West 
Germany, Luxembourg, Ireland, The Netherlands, Denmark, Italy, and 
Belgium, 41 F.R. 55639 (Dec. 1, 1975). Further, in the Canned Hams 
case, the Treasury Department conditioned the waiver on “the general 
economic situation of the swine industry in the United States which 
will be appraised from time to time in order to determine whether 
remaining restitution payments on EC canned hams and shoulders 
are having an adverse effect on the industry.” With respect to as- 
sessing the state of the industry, the Treasury stated that the factors 
to be taken into account would be ‘“‘(a) import penetration by the 
EC product, including share of U.S. market; (b) trends in U.S. con- 
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sumption; (c) changes in profitability of the U.S. hog industry; (d) 
the relationship of the price of hogs to the price of corn in the U.S. 
commodity markets.” 

In brief, the authority to waive based on consideration of the impact 
on trade of a bounty or grant was not intended to be authority to 
deem a bounty or grant noncountervailable. Indeed, the Senate- 
House conferees on the 1974 Trade Act stated expressly that the 
waiver provision should not be construed as the intent of Congress 
that an injury concept be injected into countervailing duty cases. 
H. Rept. No. 93-1644, 93d Cong., 2d sess. 45 (1974). 

As previously noted, the 4-year temporary waiver authority expired 
on January 3, 1979. Therefore, since retroactive legislation has not 
as yet been enacted, numerous products entered after January 3, 
1979, are subject to countervailing duty assessment, notwithstanding 
that the Secretary of the Treasury has determined that “adequate 
steps have been taken to reduce substantially or eliminate * * * the 
adverse effect of a bounty or grant which he has determined is be- 
ing paid or bestowed * * *.” 19 U.S.C. 1303(d)(2)(A). Thus, on the 
eve of the expiration of the waiver authority, the Treasury Depart- 
ment published in the Federal Register an order that all dutiable 
merchandise which had previously been the subject of a countervailing 
duty waiver (including the aforementioned butter cookies, cheeses, 
and canned hams and shoulders), and which was entered or withdrawn 


from warehouse for consumption on or after January 3, 1979, was 
to be subject to the payment of countervailing duties. 44 F.R. 141-142 
(Jan. 2, 1979). More particularly, this order stated (id. at 142): 


* * * (E)ffective on January 3, 1979, and until further notice, 


* * * dutiable merchandise (which was subject to a countervailing 


duty waiver), imported directly or indirectly from the country 
where manufactured or produced, which benefits from bounties 
or grants and which is entered, or withdrawn from warehouse, 
for consumption on or after January 3, 1979, shall be subject, in 
addition to any other duties determined or estimated to be due, 
to payment of countervailing duties. Any merchandise subject 
to the terms of this order shall be deemed to have benefitted from 
a bounty or grant if such bounty or grant has been or will be 
credited or bestowed, directly or indirectly, upon the manufacture, 
production or exportation of such merchandise. [Italic added.] 
In summary, it is a patent misreading of the law to argue that the 
criteria for waiver or postponement are also the criteria for determin- 
ing whether a bounty or grant has been conferred. 


The Congressional Intent in the Trade Act of 1974 to Seek International 
Agreements 


Defendant insists that its argument with respect to the waiver 
authority in the Trade Act of 1974 is buttressed by yet another clause, 





CUSTOMS COURT oO 


that is, 19 U.S.C. 1303(d)(1) which, as previously quoted, states that 
“fi]t is the sense of Congress that the President * * * seek through 
negotiations the establishment of internationally agreed rules and pro- 
cedures governing the use of subsidies (and other export incentives) 
and the application of countervailing duties.” [Italic added.] According 
to the defendant, here again Congress once again indicated its interest 
in export incentives and not domestic subsidies which do not have the 
effect of distorting trade. 

But this argument, too, is devoid of merit. For section 1303(d) (1) 
does “not” represent the Congressional notion of what the present 
countervailing statute was intended to reach; rather it describes a 
trade negotiation “objective.” 

This is made even more clear by the Senate Finance Committee 
report on the “Trade Reform Act of 1974” (H.R. 10710), 5 - Rept. 
No. 93-1298, 93d Cong., 2d sess. 183 (1974). The entire renort is 
written and arranged in such a manner as to reveal that the Senate 
Finance Committee, by its recommended amendments to the counter- 
vailing duty law, sought to accomplish two objectives: One, the 
vigorous enforcement of the law, as written; and two, the negotiation 
of an international agreement. 

The report begins with three introductory paragraphs. The first 
paragraph discusses the need for tightening the law as it existed. 
The second paragraph reads as follows (S. Rept. No. 93-128, supra, 
at 183): 


The Committee recognizes that the issues involved in applying 
the countervailing duty law are complex, and that, internation- 
ally, there is the lack of any satisfactory agreement on what 
constitutes a fair, as opposed to an “unfair,” subsidy. In the 
long run, U.S. interests will be best served by an international 
agreement to eliminate subsidies which distort world trade 
patterns and discriminate against U.S. sales both at home and 
abroad. Central to the forthcoming multilateral negotiations 
should be the establishment of acceptable international rules 
governing the use of subsidies. This is particularly important 
because of the strong possibility that oil importing nations will 
be tempted to subsidize their manufactured goods exports in 
order to pay for their “oil deficits.” 


The third paragraph of the report discusses the need for flexibility 
in applying the tightened law while negotiations of an international 
agreement were in progress. Id. at 183. These three paragraphs were 
then followed by several numbered sections, the first six of which 


18 In ASG Industries, et al. v. United States, 82 Cust. Ct. ——, C.D. 4782 (Jan. 5, 1979), appeal pending, 
Judge Ford of this court relied in part on this paragraph of the Senate Finance Committee report in holding 
that bounties or grants on float glass produced in West Germany were not countervailable on the ground 
that they did not tend to distort international trade. See slip op. at 14. 
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described ways in which the committee amendments were intended 
to improve the enforcement of the law. Id. at 183-185. 

In the seventh section, the committee elucidated on its dual ob- 
jective, as follows (id. at 185): 

The provisions outlined above are designed to tighten the ad- 
ministration of the countervailing duty law. As noted, a second 
concern of the Committee is the need to establish internationally 
acceptable rules and procedures governing the use of subsidies and 
imposition fo countervailing duties. 

The committee then proceeded to amplify this ‘‘second concern” 
and stated that ‘‘the interests of the United States will be best served 
by international agreement permanently eliminating the use of govern- 
mental subsidies which distort trade patterns.” Id. at 186. The ob- 
vious congressional concern over trade distortive subsidies is the 
deleterious effect that such subsidies would have on domestic pro- 
ducers and workers. See id. at 183. However, the committee and 
ultimately the Congress made it clear that “until an international 
agreement was reached,” the countervailing duty law “was to be en- 
forced as written” and that bounties or grants (bestowed by govern- 
ments or private citizens) would be countervailable whether or not 
they caused “adverse effects,” although the reduction or elimination 
of such adverse effects could be cause, under certain circumstances, 
for the suspension of assessment of countervailing duties. 


The Cases Do Not Support Defendant's Position That the Counter- 
vailing Duty Statute Was Intended to Reach Only Those Actions Which 
Have the Effect of Distorting International Trade 
Defendant relies on Downs v. United States, supra, 187 U.S. 4963; 

Nicholas & Co. v. United States, supra, 249 U.S. 34; and United States 

v. Zenith Radio Corp., 64 CCPA 130, C.A.D. 1195, 562 F. 2d 1209 

(1977), aff'd 487 U.S. 443 (1978), for the proposition that the counter- 

vailing duty statute was intended to reach “only” those actions which 

have the effect of distorting international trade. However, these cases 
do not support that proposition. Not only were Downs and Nicholas 
decided at a time when the countervailing duty law reached bounties 
or grants upon exportation only, but these cases made clear that the 
statute was extremely broad, was intended to cover all benefits con- 
ferred on exportation, and was not conditioned on an examination as 
to whether a particular government program did in fact lead to in- 
creased export performance. The Board of General Appraisers in 

Downs also had made clear its understanding that the term ‘‘bounty 

or grant’’ covered any governmentally conferred benefit or favor. Downs 

v. United States, supra, 4 'T.D. at 406-409. What is more, the record 

in Downs showed that exports of Russian sugar ‘‘decreased”’ since the 

scheme in issue. See dissenting opinion of General Appraiser Tichenor, 
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4 T.D. at 419. But this was of no consequence in Vowns. Cf. ASG 
Industries, et al. v. United States, supra, C.D. 4782, slip op. at 18. 

In Nicholas, the Supreme Court (and the lower courts) also con- 
strued the law very broadly, 249 U.S. at 39, expressing the under- 
standing that the purpose of the then-existing countervailing duty 
statute was the prevention of an unequal competition in our domestic 
market with products of other countries which give to their manu- 
facturers some special advantage. 

Defendant’s reliance on Zenith is also misplaced. There the Court 
of Customs and Patent Appeals and the Supreme Court held that the 
nonexcessive remission of an indirect tax upon exportation was not 
a bounty or grant. The reasons for the holding were: (1) The long- 
continued, uniform interpretation of the statute by the Secretary of 
the Treasury which interpretation was entitled to great weight; (2) 
the legislative history of the statute which suggested that the term 
“bounty” was not intended to encompass the nonexcessive remission of 
an indirect tax; and (3) the Secretary’s contemporaneous and long- 
standing interpretation was considered reasonable in light of the 
statutory purpose of the countervailing duty act. Neither the Court of 
Customs and Patent Appeals nor the Supreme Court in Zenith even 
remotely suggested that the countervailing duty statute reaches only 
those alleged bounties or grants which have the effect of distorting 
international trade. 

Despite these considerations, defendant insists that the Secretary 
of the Treasury’s “present” interpretation of the countervailing duty 
law as reaching only those actions which have the effect of distorting 
international trade is entitled to great weight. Citing Zuber v. Allen, 
396 U.S. 168, 192-193 (1969), defendant has asserted that the “‘prin- 
ciple” of deference to administrative interpretation is especially ap- 
plicable here since the 1922 amendment, which added the terms “man- 
ufacture or production” to the statute, was enacted pursuant to a 
Treasury Department request. However, as previously discussed, in 
an interpretation made contemporaneously with the enactment of 
the 1922 amendment, the Secretary of the Treasury did not require 
an inquiry into the trade effects of a bounty or grant upon manu- 
facture or production. See T.D. 39722 (1923) and T.D. 40001 (1924), 
supra. See also T.D. 50093 (1940) and T.D. 53182 (1953), supra. 
Moreover, as noted in Zuber v. Allen, 396 U.S. at 192, administrative 
construction ‘is only one input in the international equation.” The 
courts will not defer to an administrative interpretation of a statute 
when it is inconsistent with the statutory language or the Congres- 
sional purpose and intent. Securities and Exchange Commission v. 
Sloan, US. , 46 L.W. 4426 (May 15, 1978); Morton v. Ruiz, 
415 U.S. 199, 237 (1974); Espinoza v. Farah Mfg. Co., 414 U.S. 86, 
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94-95 (1973); Red Lion Broadcasting Co. v. F.C.C., 395 U.S. 367, 381 
(1969); Suwannee Steamship Company v. United States, 79 Cust. Ct. 
19, 25, C.D. 4708, 435 F. Supp. 389, 393 (1977). 

Here the Secretary’s interpretation cannot be harmonized with the 
statutory language or Congressional purpose. The statute expressly 
requires a countervailing duty “[w]henever any country * * * shall 
pay or bestow, directly or indirectly, any bounty or grant upon the 
manufacture or production * * *.” The purpose of the statute is, 
indisputably, to protect domestic producers from import competition 
which has benefited from bounties or grants. The grants in issue are 
indisputably bestowed upon manufacture or production and enable 
foreign product to be sold for less than it otherwise could be in competi- 
tion with domestic product in the United States. 

Notwithstanding the foregoing, defendant argues that the Secre- 
tary’s present interpretation is reasonable and that a failure to inquire 
into the international trade effects of foreign government programs 
would result in an intrusion into the domestic affairs of foreign coun- 
tries, and the imposition of an economic penalty on foreign domestic 
programs.'* However, in view of the statutory language, the legislative 
history, the prior administrative constructions, and the overall purpose 
of the statute, the Secretary of the Treasury’s present interpretation 
can in no wise be deemed reasonable. 

Moreover, the Secretary’s “present’’ interpretation is directly con- 
trary to his order of January 2, 1979, 44 F.R. 141, supra, pages 49-50. 
For in that order (as previously discussed), the Secretary required 
the imposition of countervailing duties on dutiable merchandise on 
which bounties or grants had been paid even though the Secretary 
had previously determined pursuant to his waiver authority that such 
bounties or grants lacked an adverse effect. Considered in this light, 
the inescapable conclusion is that the Secretary’s “‘present’’ inter- 
pretation—that Congress intended the countervailing duty statute 
to reach only those bounties or grants that have an adverse effect— 
is simply an ipse dixit, deference to which would be judicial abdication. 


The Hammond Lead Case 


Defendant further asserts that the Secretary of the Treasury must 
exercise judgment in interpreting the countervailing duty statute. 


14 Contrary to defendant’s argument, an affirmative countervailing duty order does not constitute an 
indictment of another nation’s policies—domestic or foreign; it does not constitute an attempt by the United 
States “to dictate domestic policy to hundreds of sovereign nations”’; it does not result in the imposition of 
an economic penalty. See S. Rept. No. 92-1221, 92d Cong., 2d sess. 8 (1972). Rather, it represents merely an 
effort to offset any advantage conferred by foreign government programs upon the manufacture, production, 
or export of goods, imported into this Nation. If a small quantity of Italian float glass, produced by SIV 
is imported into the United States, only a small amount of countervailing duty would be collected—to 
neutralize the benefits received vis-a-vis the U.S. competitors of SIV. A failure to impose countervailing 
duties would be to frustrate the congressional purpose of preventing ‘‘an unequal competition in our domestic 
market with the products of other countries * * *.’”” Nicholas & Co. v. United States, supra, 29 T.D. at 62. 
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Continuing with this argument, defendant insists that Congress has 
given the Secretary of the Treasury broad discretion in interpreting 
the statutory terms ‘bounty’ and “grant.” In support of this posi- 
tion, defendant relies on United States v. Hammond Lead Products, 
58 CCPA 129, C.A.D. 1017, 440 F. 2d 1024 (1971), cert. den., 404 U.S. 
1005 (1971) and on the following observations by the Court of Customs 
and Patent Appeals in United States v. Zenith Radio Corp., 64 CCPA 
130, C.A.D. 1195, 562 F. 2d 1209 (1977), the holding in which was 
affirmed by the Supreme Court, 437 U.S. 443 (1978): 


Congress intent to provide a wide latitude, within which the 
Secretary of the Treasury (Secretary) may determine the existence 
or nonexistence of a bounty or a grant, is clear from the statute 
itself, and from the congressional refusal to define the words 
“bounty,” “grant,” or “net amount,” in the statute or anywhere 
else, for almost 80 years. [64 CCPA at 138.] 


* * * * * * * 


* * * Not without reason has Congress refrained from spelling 
out either the precise criteria for determining what shall con- 
stitute a bounty or grant and what shall not, or the calculations 
to be followed in determining net amount. As this court said in 
Hammond Lead, supra note 11: “In the assessment of a counter- 
vailing duty, the determination that a bounty or grant is paid 
necessarily involves judgments in the political, legislative or 
policy spheres,” 58 CCPA at 137, 440 F. 2d at 1030, to which 
the court might well have added the eminently important eco- 
nomic sphere. Our nation’s relationships in the world family are par- 
ticularly sensitive to the assessment of the additional duties 
known as “countervailing” duties. Such assessment is not just 
a means of protecting our producers, as Congress has recognized 
in refusing to require proof of injury before making such assess- 
ment; it is also one of the chips in a game played by governments 
on a world stage. Presumably enacting and reenacting section 
303 in this broad light, illuminative of the statute’s role in the 
world, Congress in its wisdom has simply refrained from calling 
all the countervailing duty plays in advance. [64 CCPA at 140.] 

In ASG Industries, et al. v. United States, C.D. 4782, supra, Judge 
Ford relied heavily on Hammond Lead and the above-quoted language 
in Zenith in holding that bounties or grants on float glass produced in 
West Germany were not countervailable on the ground that they did 
not tend to distort international trade. Slip op. at 11-14. And in ASG 
Industries, et al. v. United States, 82 Cust. Ct. , C.D. 4788 (Feb. 6, 
1979), appeal pending, Judge Landis of this court also placed heavy 
reliance on Hammond Lead and Zenith (slip op. at 8-12) in holding 
that benefits extended to a British float glass producer under a Great 
Britain regional development program did not constitute bounties or 
grants on the basis that the Secretary of the Treasury had wide dis- 
cretion in determining what acts of foreign governments confer 
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bounties or grants and that in the instant case the Secretary’s inter- 
pretation was sufficiently reasonable. 

Because of the significance thus afforded Hammond Lead in the 
foregoing observations in Zenith and in the above ASG cases, a full 
understanding of the Hammond Lead case and the congressional action 
resulting therefrom becomes important. 

In that case, Hammond Lead, a domestic manufacturer of litharge— 
a lead oxide—filed a complaint with the Commissioner of Customs 
pursuant to section 516(b) of the Tariff Act of 1930 (19 U.S.C. 1516(b)) 
to the effect that litharge imported from Mexico was the recipient of 
a bounty or grant from the Mexican Government, thus requiring the 
imposition of countervailing duties under section 303. The Commis- 
sioner, acting for the Secretary of the Treasury, declined to impose 
such duties, whereupon Hammond Lead brought an action in this 
court. The Government and party-in-interest moved to dismiss on 
the ground that this court lacked jurisdiction of the subject matter of 
an American manufacturer’s protest which complained that the 
Secretary failed to invoke a countervailing duty. Motions to dismiss 
were denied by this court in a rather extensive opinion. Hammond 
Lead Products v. United States, 61 Cust. Ct. 137, C.D. 3552, 288 F. 
Supp. 533 (1968). Trial on the merits followed. Thereafter, this court 
sustained Hammond Lead’s protest on the theory that there was a 
bounty or grant on export of the litharge from Mexico and ordered 
the imposition of countervailing duties. Hammond Lead Products v. 
United States, 63 Cust. Ct. 316, C.D. 3915 (1969). 

On appeal, the Court of Customs and Patent Appeals, by a 3 to 2 
vote, reversed and held that this court Jacked jurisdiction. United 
States v. Hammond Lead Products, supra, 58 CCPA 129. The court 
concluded (id. at 137): 


All considered, it appears that countervailing duty is a penal 
exaction that the Congress did not intend the courts to impose, 
should the Treasury be recalcitrant, in a 516(b) proceeding, and 
is not a “duty” within the meaning of that section.” [Italic added.] 

Further, we note that Article III courts should abstain if pos- 
sible from passing on controversies not essentially judicial in 
nature. Cf., Glidden v.Zdanok, 370 U.S.530 (1962). Inthe assessment 
of a countervailing duty, the determination that a bounty or 
erant is paid necessarily involves judgments in the political, 
legislative, or policy spheres. In Glidden v. Zdanok, supra, the 
review of Tariff Commission determinations under the Tariff Act, 
of 1930, section 337, 19 U.S.C. 1337, was held nonjudicial busi- 
ness. Therefore, if doubtful, the question of jurisdiction here 
should be resolved against jurisdiction. 


15 The statement that a countervailing duty was “penal” was repudiated in a 1972 Senate Finance Com- 
mittee report discussed infra. 
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The court then continued (id. at 138-140): 


The Congress is, of course, well aware of these problems, and it 
would seem it elects to rely on executive discretion to avoid 
making the United States ridiculous by penalizing imports from 
foreign countries which have taken reasonable action, action our 
own “government takes or counsels. Countervailing duties are 
strong medicine, well calculated to arouse violent resentment in 
countries whose trade practices are branded by the court as 
unethical. In what has been hitherto the regular practice of the 
Treasury Department making the decision to assess counter- 
vailing duties, the decisions, not necessarily partisan political, but 
political i in a broad sense, legislative, or of a policy nature, can 
be made by an agency that is ‘equipped and staffed to make them. 
There can be no doubt that the Secretary is under a legal duty to 
assess countervailing duties if he sees a bounty or grant being 
paid, but we think he does and must exercise some discretion in de- 
fining what acts of foreign governments confer bounties or grants, 
when the case is doubtful. We think too, that the question whether 
an indirect bounty or grant is paid does not lend itself to a legal 
answer without the help of other disciplines. Courts that appear red 
to deal with the issue as purely legal, hitherto have had the benefit 
and help of Treasury expertise, since the issue has always come up 
under section 514, on an importer’s protest of a Treasury action. 
Courts, reviewing the Treasury decision, need not redo the whole 
thing but could concentrate on the aspects susceptible of judicial 
resolution. 

Thus the true congressional intent, with respect to section 303, 
we believe contemplates some moderate degree of executive 
discretion in defining what sort of foreign governmental actions 
constitute indirect bounties or grants. An alleged indirect bounty 
or grant reasonably not seen as such by the executive is a case 
outside the contemplation of Congress. Instances of cases outside 
the scheme and purpose of Congress but within the literal language 
of Federal statutes, or vice versa, are not uncommon and courts 
are required to deal with them: e.g., Church of the Holy Trinity v. 
United States, 143 U.S. 457, 459 (1892); Helvering v. Hammel, 
311 U.S. 504, 510-11 (1934); Select Tire Salvage Co. v. United 
States, 181 Ct. Cl. 695, 386 F. 2d 1008 (1967). A classic case in 
this court is Procter & Gamble Mfg. Co. v. United States, 19 
CCPA, 415, T.D. 45578 (1932), cert. denied, 287 U.S. 629, in 
which it was held, because the statutory scheme as a whole so 
required, that whale oil produced on the high seas was “imported 
from a foreign country.” 

It seems to us to be thus outside the contemplation of Congress, 
therefore, that anyone should bypass the executive branch in 
this class of case, by invoking 516(b) procedure as was done 
here. In the generations of those who wrote sections 303 and 
516(b), no one seems to have thought of doing it. It had to wait 
until those who had any personal contact with these congressional 
actions had gone to their rewards. We think the fit of 303 and 
516(b) is not so close as to show by themselves that in framing 
either the other was in contemplation, and legislative history 
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does not help. The dealing with countervailing duties in the 
er eneral Aerocmne ti on Tariffs and Trade, par: agraph 4 of article 
VI, 61 Stat. , 11 (1947) seems to reflect a belief on the part of 
Treasury in 1947 that it could veto an assessment of counter- 
vailing duties if it chese, and Congress has not since enacted 
anything to contradict that assumption. 


nally, the court made the following concluding observations by 


way of dictum (id. at 140-141): 


It may be asked, if our interpretation of section 516(b) is cor- 
rect, does it leave the American Manufacturer entirely remediless 
even in case of an arbitrary and capricious refusal by Treasury 
to take appropriate action under the countervailing duty law. 
It is difficult to answer the question without deciding in dictum 
cases not before us, but_a few observations will be “made. The 
second circuit, m J. C. Per nney Company Inc. v. United Siates, 

a 2d 63 (decided Mar. 1, 1971), has considered the new 

ite and reaffirmed holdings under the old, that the regular 

ral courts will not interfere in customs cases reviewable in 
Yustoms Cour ‘t, because an importer desires to tailor a remedy 
nore sa -Gstactory to him than the Customs Court affords. A case 
American Manufacturer having no remedy at all in the 
us Court is greatly different. It is anomalous for anyone 
Government and the taxpayer to have a litigable interest 
; the assessment of a tax. However, the Congress has recognized 
he strong economic interest of domestic industry i in the mainte- 
nance of adequate protective duties wie has fashioned a special 
remedy in limited circumstances. It is candidly not co-extensive 
with the importer’s protest in Ca tcant respects, for example, in 
being denied retroactive effect. It has been held to be “the grant 
of in extraordinary privilege which must be strictly construed 

eainst the grantee.” The Cronite Co., Inc. v. United States, 38 
Cast. Ct. 76, 83, C.D. 1847, 150 F. Supp. 754 (1957, per Law- 
rence, J.). The Congress may well have intended the sc ope of 
section 516(b) to be all the scope to litigate the domestic industry 
should be allowed to have. Of course, any customs exaction 
benefits the domesti ic industry to the extent it hinders the im- 
porter and weakens him financially and as a competitor. The need 
of the domestic industry for full enforcement of regular duties, 
however, might have appeared to Congress much greater than in 
the case of penal or retalia itory exactions. The former may be 
the basis on which capital is invested and production planned. 
No one would depend on the continuance of an exaction, the 
very purpose of which is to end the practice that called it co 
being. Thus it may be that any decision lim es 516(b) ma 
correspondingly limit the access of a complaining domestic in- 
dustry to any kind of court relief. On the ther Ha und, the modern 
tendency to fashion a remedy for any injury is a strong ene, and 
it could be the regular courts would take jurisdiction in cases out- 
side section 516(b), where the domestic industry showed clear 
illeg ality and substantial injury. Such a proceeding would not 
be a de novo determination like the one the court below made 
here, but would, we think, be more in the nature of a review of the 
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administrative decision, which would be overturned only if found 
arbitrary, capricious, or not founded on substantial evidence. A 
court considering the fashioning of such relief would have to con- 
sider its need in light of judicial remedies, and also such extra- 
judicial ones as the domestic industry might have, in resort to 
the Congress or to the Tariff Commission. We do not undertake 
to predict the answer. 


The Congressional Action in Response to Hammond Lead 

Soon after Hammond Lead, Congress took action to overcome the 
decision. Congress was disturbed not only because of the denial to 
the American manufacturer of his day in court, but because of the 
judicial construction that Congress had conferred a broad discretion 
on the Secretary, when in fact the countervailing duty law had been 
written in mandatory terms. On June 29, 1972, and September 7, 1972, 
bills were introduced in the House and Senate respectively to provide 
for judicial review by American manufacturers of negative counter- 
vailng duty determinations. H.R. 15794, 92d Cong., 2d sess., 118 
Cong. Rec. 23484 (1972); S. 3964, 92d Cong., 2d sess., 118 Cong. 
Rec. 29695 (1972). In support of the House bill which he introduced, 
Congressman Fulton made it clear that he wished to overrule Hammond 
Lead and stated (118 Cong. Rec. 23883 (1972)): 

The effect of that case is to emasculate the countervailing duty 
law which is designed to offset the artificial competitive advantage 
of imported products over American-made pt ‘oducts by virtue 
of subsidies given in the exporting country. While the counter vailing 
duty law is mandatory in its terms, the Hammond Lead decision 
forecloses effective relief to injured domestic producers where 
Treasury decides for policy reasons not to enforce the law or 
unreasonably delays nforcement. [Italic added.] 

On the Senate side, Senator Fannin also expressed the desire to 
overrule Hammond Paas and among other things stated (118 Cong. 
Rec. 29698 (1972)): 

(In view of Hammond Lead) we are faced with a situation 
where an importer has the right to judicial review under the 
statute but a domestic manufacturer is denied his day in court. 

The amendment that is b eing introduced today would enable 

our domestic producers to begin using eff lectively an in strume nt 


that we have already or 1 hand (the countervailing duty statute), 

one designed for the sole purpose of insuring fair SaapaRieeia. 

On September 27, 1972, the Senate added to a minor House-passed 

tariff bill an amendment providing the judicial review sought in the 

other two bills mentioned. See 118 Cong. Rec. 32413-16 (1972). In 

reporting out the amended bill, the Senate Finance Committee made 

the following significant remarks (S. Rept. No. 92-1221, 92d Cong., 
2d sess. 8 (1972): 
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The Committee amendment providing judicial review to do- 
mestic producers in countervailing duty cases is necessitated 
because of a 1971 decision of the Court of Customs and Patent 
Appeals (United States v. Hammond Lead Products, Inc.) holding 
that judicial review was not available to American producers in 
countervailing duty cases. The committee is concerned that that 
decision might adversely affect the ability of American producers 
to obtain meaningful relief against subsized [sic] import competi- 
tion under the Countervailing Duty Law (sec. 303 of the Tariff 
Act) because of administrative inaction or insufficient action, or 
because of excessive delay in the administrative process. 

In addition, importers enjoy the right to judicial review in 
countervailing duty cases under existing law. The Committee 
believes that American producers as well as importers should be 
permitted to have the right to judicial review in countervailing 
duty cases as a matter of basic equity and fairness, and as a 
means to secure administration of the law in keeping with the intent 
of Congress reflected in the broad, explicit and mandatory terms used 
in section 303. [Italic added.] 

The Countervailing Duty Law requires the Secretary of the 
Treasury to assess an additional duty on imports of dutiable 
articles with respect to which a bounty or grant has been paid. 
The additional duty must be equal to the amount of the bounty 
or grant, thereby neutralizing the artificial advantage afforded 
the foreign product by virtue of the subsidy. Consequently, counter- 
vailing duties are not, nor were they ever intended to be, penal in 
nature: they are remedial in nature inasmuch as they operate to offset 
the effect of subsidies afforded foreign merchandise. [Italic added.] 


Although the amendment was accepted by the House-Senate 
conferees (H. Rept. No. 92-1583, 92d Cong., 2d sess. (1972); S. Rept. 
92-1298, 92d Cong., 2d sess. (1972)), the bill was not brought to a 
vote in the House as an accommodation to the Secretary of the 
Treasury, with the understanding that the matter would be given 
attention in the context of trade legislation in the next Congress. 
See 118 Cong. Rec. 37098 (1972). While the executive branch’s trade 
legislation proposal of April 1973 contained no provision for judicial 
review of negative countervailing duty determinations, Congress 
provided one in the Trade Act of 1974." 

Finally, not only did Congress set time limits and provide for judicial 
review over negative determinations, in an effort to eliminate any 
“policy” options Treasury may have assumed for itself in administer- 
ing the countervailing duty law, but Congress also explicitly limited 
the discretion of the Secretary of the Treasury. The trade bill proposed 
by the executive branch in 1973 contained a provision which would 


16 The House Ways and Means Committee expressed views similar to those that the Senate Finance Com- 
mittee expressed in S. Rept. No. 92-1221, supra, in 1972. H. Rept. No. 93-571, 93d Cong., Ist sess. 76 (1973). 
In its 1974 report on the trade bill, the Senate Finance Committee was particularly emphatic in its discussion 
of the need to assure protection to U.S. producers against bounty-fed foreign competition. See S. Rept. No. 
93-1298, 93d Cong., 2d sess. 183 (1974). 
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have given the Secretary of the Treasury the discretion to refrain 
from ordering the assessment of countervailing duties if he determined 
that the imposition of such duties would result or be likely to result 
in significant detriment to the economic interests of the United States. 
H.R. 6767, 93d Cong., 1st sess., section 330 (1973). This proposal was 
rejected by Congress. The House of Representatives instead passed a 
bill which would have authorized the Secretary of the Treasury to 
suspend the imposition of countervailing duties if he determined that 
such imposition would be likely to seriously jeopardize the satisfactory 
completion of contemplated international trade negotiations. H.R. 
10710, 93d Cong., Ist sess., section 331 (1973). However, even this 
proposed grant of limited discretion was not found acceptable to the 
Senate, because it failed to protect sufficiently the needs of domestic 
industry. See S. Rept. No. 93-1298, 93d Cong., 2d sess. 186 (1974). 
The Senate replaced the House proposal with a much more limited 
grant of discretion to postpone countervailing duty assessments. It 
was the Senate version which became law. See section 303 (d)(2) and 
(e) of the Tariff Act of 1930, as amended (19 U.S.C. 1303 (d)(2) and 
(e)). Furthermore, any exercise of the “postponement” authority was 
subject to immediate review and veto by either House of Congress. 
See section 303(e) of the Tariff Act of 1930, as amended (19 U.S.C. 
1303(e)). 

With the enactment of the Trade Act of 1974, Congress required 
Treasury to reach a final countervailing duty determination within 
one year of the filing of the petition, 19 U.S.C. 1303(a) (4). By taking 
this action, Congress wished to prevent the Treasury Department 
from pursuing past practice “to stretch out or even shelve counter- 
vailing duty investigations for reasons which have nothing to do with 
the clear and mandatory nature of the countervailing duty law.” S. 
Rept. No. 93-1298, 93d Cong. 2d sess. 183 (1974).”” [Italic added.] 

In this setting, it is thus clear that Congress intended that, until 
further amendment and absent the three specified conditions precedent 
to the invocation of the discretionary authority in 19 U.S.C. 1303(d) 
(2), the countervailing duty law be enforced on the basis of the “un- 
ambiguous” statutory language and the case law construing it. Put 
otherwise, Congress did ‘not’? intend to give the Secretary of the 
Treasury a broad grant of discretion in interpreting the statutory 
terms “bounty” or “grant.” Rather, Congress intended precisely the 
contrary. 

Nothing the Supreme Court said in Zenith detracts from the fore- 
going. In Zenith, as previously noted, the Court held that the non- 


17 Also in the Trade Act, Congress provided for judicial review of negative countervailing duty determia- 
tions in order “‘to assure effective protection under the countervailing duty laws to American producers,” 
S. Rept. No. 93-1298, supra, at 185. 
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excessive remission of an indirect tax upon exportation was not a 
bounty or grant. As basis for this holding the Court concluded that the 
Secretary’s interpretation that such remission was not a bounty or 
grant was a reasonable interpretation in view of the Treasury Depart- 
ment’s consistent 80-year old practice, congressional unwillingness 
to amend the law (i.e., overrule the practice), the legislative history 
of the 1897 legislation, which in the Court’s view indicated congres- 
sional understanding that the nonexcessive remission of indirect taxes 
on export was not countervailable, and the absence of any conflict 
between the Secretary’s interpretation and the congressional purpose 
or statutory language. 

In the present case, by contrast, the Secretary’s interpretation is 
not supported by a long-established practice. Rather (as previously 
discussed) the practice developed by the Treasury Department with 
the introduction of the relevant statutory language in 1922 excluded 
any consideration of trade effects. Second, there is an absence of 
legislative history supporting defendant’s position; rather the legis- 
lative history contravenes it. Third, there is an irreconcilable conflict 
between the Secretary’s interpretation and the congressional pur- 
pose. The purpose of the law is to prevent unequal competition in 
our markets—to prevent foreign goods from competing with domestic 
goods at a lower price than they would otherwise be sold. Finally, 
there is an irreconcilable conflict between the Secretary’s interpreta- 
tion and the statutory language. 

It is to be added that in Zenith the manufacturer-importer argued 
that the nonexcessive remission of an indirect tax has a similar eco- 
nomic effect in inducing exports as remission of a direct tax which 
concededly was countervailable and that as a consequence remission 
of the indirect tax was within the scope of the countervailing duty 
statute. Responding to this argument, the Supreme Court stated 
(437 U.S. at 458-459): 


Aside from the contention, discussed in part III, infra, that 
the Department’s constr uction is inconsistent with this Court’s 
decisions, petitioner’s sole argument is that the Department’s 
position is premised on false economic assumptions that should 
be rejected by the courts. In particular, petitioner points to 
“modern” economic theory suggesting that remission of indirect 
taxes may create an incentive to export in some circumstances, and 
to recent criticism of the GATT rules as favoring producers in coun- 
tries that rely more heavily on indirect than on direct taxes.* * * 
But, even assuming that these arguments are at all relevant in view 
of the legislative history of the 1897 provision and the long- 
standing ‘administrative construction of the statute, they do 
not demonstrate the unreasonableness of the Sec retary’s s current 
position. Even ‘‘modern” economists do not agree on the ultimate 
economic effect of remitting indirect taxes, and—given the present 
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state of economic knowledge—it may be difficult, if not impossible, 
to measure the precise effect in any particular case. See, e.g., 
Executive Branch GATT Studies, supra, at 13-14, 17; Marks & 
Malmeren, Negotiating Nontariff Distortions to Trade, 7 L. & 
Policy in Int’l Bus. 351 (1975). More fundamentally, as the 
Senate Committee with responsibility in this area recently stated, 
“the issues involved in applying the countervailing duty law are 
complex, and * * * internationally, there is [a] lack of any satis- 
factory agreement on what constitutes a fair, as a aat to an 
‘unfair,’ subsidy.” S. Rept. No. 93-1298, p. 183 (1974). In this 
situation, it is not the task of the judiciary to substitute its views 
as to fairness and economic effect for those of the Secretary. 

What the Court was saying in effect was that since there were eco- 
nomic arguments to be made on both sides as to whether the non- 
excessive remission of an indirect tax creates an incentive to export, 
the Court would not contribute its own economic analysis but rather 
would defer to the Secretary. But before the Court deferred to the 
Secretary, it satisfied itself that the Secretary’s interpretation of the 
statute was a reasonable interpretation in view of the Treasury De- 
partment’s consistent 80-year-old practice, Congressional unwilling- 
ness to overrule the practice, the legislative history, and the absence 
of any conflict between the Secretary’s interpretation and the Con- 
gressional purpose or statutory language. 

Moreover, the above-quoted statement of the Supreme Court is 
entirely irrelevant here. In Zenith the Court was concerned with a 
claimed bounty or grant upon “export” while here we are concerned 
with a grant upon “production.” And in the latter connection, the 
economic benefits extended SIV by the Italian Government are con- 
cededly “grants” within the dictionary meaning of that term and are 
more than de minimis. This being the case, whether or not their eco- 
nomic effect is to distort international trade or to induce exports is 
immaterial. For, as explained in detail, such a bounty or grant is 
within the reach of the countervailing duty without regard to its trade 
effects. 

What this all comes down to in the final analysis is that the Secre- 
tary of the Treasury’s refusal to require the imposition of counter- 
vailing duties in the present case not only ignored completely the 
congressional mandate contained in section 303 of the Tariff Act of 
1930, as amended, it rendered meaningless the waiver provisions of 
the Trade Act of 1974. The point is that once the Secretary found that 
a bounty or grant lacked an adverse effect, his sole alternative under 
the statutory scheme was to impose countervailing duties or to issue 
a Waiver pursuant to the authority contained in the 1974 Trade Act— 
which waiver, of course, was subject to veto by either House of Con- 
gress, Failing to make a waiver determination, the Secretary’s obliga- 
tion was clear and unmistakable—to require the assessment of counter- 
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vailing duties. And, as previously pointed out, this obligation the 
Secretary himself recognized by his order of January 2, 1979 (the day 
before the expiration of the waiver authority under the 1974 Trade 
Act) in which he required the assessment of countervailing duties on a 
host of bountied importations that had previously been subject to 
waiver because of their lack of adverse effect. See, supra, pages 49-50. 
The conclusion thus becomes inescapable that to uphold the defend- 
ant’s position in the present case—that section 303 does “not” reach 
bounties or grants that do “not” have an adverse effect—would mean 
that even should Congress extend the waiver authority of the Trade 
Act of 1974,'® such enactment would be an empty gesture. For the 
Secretary could bypass altogether the congressional scrutiny mandated 
by the waiver provision and refuse to impose countervailing duties 
(just as he has refused to impose such duties here and in the other 
ASG cases) on the ground that the countervailing duty statute does 
not cover bounties or grants that do not have an adverse effect on 
international trade. 


Scope of Review 


Defendant further argues that the scope of review in this case is 
limited to the question of whether the Secretary’s decision was 
arbitrary or capricious and that a de novo determination on the 
merits is precluded. Again this argument is without merit. It ignores 
the fact that every countervailing duty case litigated—just as every 
tariff classification and valuation case (in modern times)—has been 
tried de novo either before this court or the Board of General Ap- 
praisers. Judicial review of countervailing duty determinations has 
never been upon an administrative record; there is no ‘‘administrative 
record” in such cases—no evidentiary hearings, no evidentiary findings, 
no cross-examination of witnesses. If an importer wishes to challenge 
the assessment of countervailing duties on the ground that no bounty 
or grant was bestowed, he has the right to adduce evidence and he 
also has the burden of proof. E.g., Mueller & Co. v. United States, 
28 CCPA 249, 257, C.A.D. 152 (1940); American Express Company v. 
United States, 67 Cust. Ct. 141, C.D. 4266, 332 F. Supp. 191 (1971), 
aff'd 60 CCPA 86, C.A.D. 1087, 472 F. 2d 1050 (1973). See also, e.g., 
Michelin Tire Corporation v. United States, 82 Cust. Ct. ——, C.R.D. 
79-6 (Feb. 26, 1979), writs of mandamus and prohibition pending. 
Thus in Mueller, where an importer challenged the assessment of 
countervailing duties, the Court of Customs and Patent Appeals 
stated (28 CCPA at 257): 


18 It is to be noted that on Mar. 1, 1979, the House approved H.R. 1147 which extended the waiver provision 
to whichever of certain dates first occurred. See 125 Cong. Rec. H 1018-H 1025 (daily ed., Mar. 1, 1979). On 
Mar. 28, 1979, the Senate approved the bill. See New York Times, Mar. 29, 1979, p. D12. 
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We do not mean to be understood as holding that appellant 
(importer) had not the right to bring forward any questions of 
fact relating to the transaction and have them tested by the ap- 
plicable law, but the burden of showing the facts in detail rested 
upon it, and it was not incumbent upon the Secretary to go further 
than he went in this regard.!® 

Furthermore, and quite apart from historical (and statutory) con- 
siderations, the Supreme Court has indicated that de novo review is 
appropriate where there are inadequate factfinding procedures in an 
adjudicatory proceeding. E.g., Camp v. Pitts, 411 U.S. 138, 141-142 
(1973) ; Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 415 
(1971). Thus, although a countervailing duty investigation ‘‘is in the 
nature of a factfinding activity rather than rulemaking,” American 
Express Co. v. United States, supra, 60 CCPA at 93, and the factfinding 
procedures are inadequate—secrecy, no hearings on the record, no 
cross-examination, no evidentiary findings—there is available a full 
trial de novo in this court. 

These considerations are particularly applicable to the present case. 
For example, after a ‘final’ affirmative duty order was published in 
this case on January 7, 1976, with respect to float glass produced by 
SIV, the Secretary of the Treasury had communications with the 
Italian Government in the course of which he received from that 
Government certain representations on which he relied heavily in 
superseding his once ‘‘final” affirmative determination with a “final” 
negative determination here in issue. What is significant is that at no 
time prior to his “‘final’’ negative decision did the Secretary advise the 
petitioners (plaintiffs here) that he had obtained this information from 
the Italian Government so as to enable the petitioners to file any kind 
of a reply. It is quite true that nothing in the statute required the 
Secretary to make available to any interested party any of the infor- 
mation he gathered. However, were there any validity to defendant’s 
position that judicial review of the Secretary’s decision must be limited 
to the administrative record and a trial prohibited, elementary prin- 
ciples of fairness would have required the Secretary to afford the 
petitioners an opportunity to comment or be heard on the Italian 
Government’s representations before making his decision. The fact 
that the petitioners were denied this opportunity makes it even more 
apparent that there was no “administrative record” and that the 

19 When the Senate Finance Committee reported out what was to become the Trade Act of 1974, the come 
mittee introduced an amendment to sec. 516 of the Tariff Act of 1930 (19 U.S.C. 1516(d)), providing for ju- 
dicial review over ‘‘negative’”’ countervailing duty determinations. See S. Rept. No. 93-1298, 93d Cong., 
2d sess. 260-261 (1974). In addition to providing American manufacturers with a tool to enforce the clear, 
explicit. and mandatory countervailing duty statute, the amended sec. 516 was clearly intended to give 
American manufacturers the “‘same right”’ to judicial review over negative countervailing duty determina- 
tions that importers had (and have) over affirmitive countervailing duty determinations. See S. Rept. No. 


93-1298, 93d Cong., 2d sess. 260-261 (1974) 183, 185; H; Rept. No. 93-571, 93d Cong. Ist sess. 76 (1973); S. Rept: 
No. 92-1221, 92d Cong., Ist sess. 8 (1972). 
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factfinding procedures were entirely inadequate, characterized as they 
were by secrecy, no hearings, formal or informal, and no evidentiary 
findings. 

I am quite mindful that in American Express, the Court of Customs 
and Patent Appeals affirmed this court’s decision ‘‘on the basis of 
which * * * (the Secretary of the Treasury) relied.” 60 CCPA at 95. 
However, this does not mean that the appellate court approved of 
review upon the administrative record. Rather, the court was simply 
indicating its agreement with the Secretary’s legal reasoning. In fact 
(as previously indicated) in American Express a trial de novo was 
held before this court and stipulations of facts were entered into. See 
American Express Company v. United States, supra, 67 Cust. Ct. 141. 
And this without the slightest hint of disapproval by the appellate 
court. 

What is more, in American Express the Government itself took the 
position in its brief before this court (br. p. 46) that “(t]he Secretary 
is not required to make any administrative record nor to submit one 
to the Customs Court for review.” “Indeed,” the Government added, 
“the Customs Court having de novo jurisdiction, such a record would 
be irrelevant before this tribunal.” [Italic added.] In a similar vein, 
the Government argued before the Court of Customs and Patent 
Appeals in American Express (br. pp. 66-67) : 

Under the provisions relating to adjudicative actions, 5 U.S.C. 
554, no hearing or notice of hearing is necessary unless such 
action is “required by statute to be determined on the record 
after opportunity for an agency hearing,” or, in any event, if 
such matter is “subject to a subsequent trial of the law and the 
facts de novo in a court.” Thus, should the finding of the existence 
of a bounty or grant be considered adjudication (assuming, 
arguendo, the applicability of the APA), it is clear that the 
Secretary of the Treasury would not be obliged to hold a hearing 
prior to the imposition of countervailing duties for two separate 
and independent reasons: (1) there is no requirement in section 
303 for a hearing or notice of hearing, and (2) the determination 
of the existence of a bounty or grant is triable de novo in the 
Customs Court (see V. Mueller, supra). 

Instructive in considering the question here is a decision of the 
fourth circuit analyzing the scope of review available in the Tax Court 
in litigation concerning determinations by the Customs Service’s 
sister agency—the Internal Revenue Service. O’Dwyer v. Commissioner 
of Internal Revenue, 266 F. 2d 575 (4th Cir.), cert. den., 361 U.S. 862 
(1959). The court first quoted the following statement of the Tax 
Court, with evident approval (id. at 579-580): 

This Court is not subject to the Administrative Procedure 
Act. We do not review in the same sense as other courts perhaps 
review actions of the Federal Communications Commission or 
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some other federal agency. We do not review in that same manner 
the determinations of the Commissioner. This is a trial ‘de 
novo” and the question before me is simply whether or not the 
deficiencies determined by the Commissioner are correct. I have 
no means whatever of bringing before me the entire record, so- 
called, as you describe it, that was before the Commissioner. 
In fact, there probably is no such record. When the Commissioner 
makes determination, he may have numerous documents before him. 
The determination may be made on the basis not only of those docu- 
ments, but also on the basis of various conversations which may or 
may not be reduced to writing.”® And it would be wholly impractical 
for this Court to undertake to review what you describe as the record 
before the Commissioner. There is no such record in any technical 
sense. [Italic added.] 


The fourth circuit, in affirming the decision of the Tax Court, 
proceeded to say (id. at 580): 


The provisions of the Administrative Procedure Act must be 
read and construed together and we hold that the judicial review 
of the “whole record” mentioned in section 10(e) envisages, in 
the case of adjudication, a review of the record made in cases: 
wherein sections 5, 7, and 8 of the Act (5 U.S.C.A. §§ 1004, 1006; 
1007: 60 Stat. 237, at pp. 239-240: 241-242) are applicable. 
Where these sections apply, the administrative agency is required 
to hold a formal hearing within a strict statutory framework and 
to make up a record of the testimony and exhibits introduced 
thereat, upon which record the agency must base its decision. 
This formal record is the subject of the review provided in section 
10. To hold that section 10 applies to a determination of the 
Commissioner and that the Tax Court is a “reviewing court’, 
within the meaning of that section, would be to hold that such 
determination is subject to the rigid requirements of sections 5, 
7, and 8. Without a “record” to review, the provisions of section 
10(e) would be meaningless and thus inapplicable here. 

It has been held that the Bureau of Internal Revenue is exempt 
from the requirements of sections 5, 7, and 8 of the Administrative 
Procedure Act. Cohen v. Commissioner, 10 Cir., 1949, 176 F. 2d 
394; Kennedy Name Plate Co. v. Commissioner, 9 Cir., 1948, 170 
F. 2d 196. The Tax Court is given jurisdiction to redetermine the 
deficiency asserted by the Commissioner, and in doing so it is 
empowered to prescribe rules of practice and procedure and is 
required to apply the rules of evidence applicable to nonjury 
trials in the United States Court of the District of Columbia and 
make findings of fact upon such evidence. Sections 6213, 7453, 
and 7459, Internal Revenue Code of 1954, 26 U.S.C.A. sections 
6213, 7453, 7459. The Tax Court thus renders its decision only 
upon the evidence produced before it. The burden of proof rests 
upon the taxpayer, and a decision of the Tax Court based upon 
the failure to sustain such burden was upheld. Fairmont Alumi- 
num Oo. v. Commissioner, 22 T.C. 1377, affirmed 4 Cir.,. 1955, 
222 F. 2d 622. 


20 As previously pointed out, these considerations are fully applicable here; 
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The Tax Court, rather than being a “reviewing court’, within 
the meaning of section 10(e) reviewing the “‘record’’, is a court in 
which the facts are triable de novo and the burden is upon the 
taxpayer to come forward with evidence showing the determina- 
tion of deficiency to be erroneous. We agree that the Tax Court 
is not subject to the Administrative Procedure Act. 


From what has been said, it must be concluded that “countervailing 
duty decisionmaking” in the Customs Service/Treasury Department 
is quite analogous to the decisionmaking discussed in O’Dwyer. It 
clearly is “not” decisionmaking upon a record; it clearly is decision- 
making subject to de novo judicial review. 

Instructive also are the following comments by the House Judiciary 
Committee in reporting out what was to become the Administrative 
Procedure Act (H. Rept. No. 1980, 79th Cong., 2d sess. 45-46 (1946)) : 


The sixth category, respecting the establishment of facts upon 
trial de novo, would require the reviewing court to determine the 
facts in any case of adjudication not subject to sections 7 and 8 
or otherwise required to be reviewed exclusively on the record of 
a statutory agency hearing. It would also require the judicial 
determination of facts in connection with rule making or any 
other conceivable form of agency action to the extent that the 
facts were relevant to any pertinent issues of law presented. For 
example, statutes providing for “reparation orders,” in which 
agencies determine damages and award money judgments, 
usually state that the money orders issued are merely prima facie 
evidence in the courts and the parties subject to them are permit- 
ted to introduce evidence in the court in which the enforcement 
action is pending. In other cases, the test is whether there has been a 
statutory adminstrative hearing of the facts which is adequate and 
exclusive for purposes of review. Thus, adjudications such as tax 
assessments not made upon a statutory administrative hearing and 
record may involve a trial of the facts in the Tax Couri or the United 
States district courts. Where administrative agencies deny parties 
money to which they are entitled by statute or rule, the claimants may 
sue as for any other claim and in so doing lry out the facts in the 
Court of Claims or United States district courts as the case may be. 
Where a court enforces or applies an administrative rule, the party 
to whom it is applied may for example offer evidence and show 
the facts upon which he bases a contention that he is not subject 
to the terms of the rule. Where for example an affected party 
claims in a judicial proceeding that a rule issued without an 
administrative hearing (and not required to be issued after such 
hearing) is invalid for some relevant reason of law, he may show 
the facts upon which he predicates such invalidity. Jn short, 
where a rule or order is not required by statute to be made after oppor- 
tunity for agency hearing and to be reviewed solely wpon the record 
thereof, the facts pertinent to any relevani question of law must be 
tried and determined de novo by the reviewing court respecting either 
the validity or application of such rule or order because facts neces- 
sary to the determination of any relevant question of law must be 
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determined of record somewhere and, if Congress has not provided 
that an agency shall do so, then the record must be made in court. 
[Italic added.] 

Defendant, however, relies on Suwannee Steamship Co. v. United 
States, 79 Cust. Ct. 19, C.D. 4708, 435 F. Supp. 389 (1977), as sup- 
port for its position that the scope of review is limited to the question 
of whether the Secretary’s decision was arbitrary or capricious. But 
Suwannee is totally inapposite. In that case, the plaintiff, a steamship 
company, brought an action in this court to recover customs duties 
paid on certain repairs made in foreign ports to its vessel. It main- 
tained that the duties should have been remitted by the Secretary of 
the Treasury because the foreign repairs were the result of a casualty. 
The relevant statutes were 19 U.S.C. 257 and 258 as written prior te 
January 5, 1971. Duties on the vessel’s repairs were assessed pursuant 
to section 257 which provided in pertinent part: 


§ 257 Duty on equipments or repair parts for vessels. 

The equipments, or any part thereof, including boats, pur- 
chased for, or the repair parts or materials to be used, or the ex- 
penses of repairs made in a foreign country upon a vessel docu- 
mented under the laws of the United States to engage in the 
foreign or coasting trade, or a vessel intended to be employed in 
such trade, shall, on the first arrival of such vessel in any port 
of the United States, be liable to entry and the payment of an 
ad valorem duty of 50 per centum of the cost thereof in such 
foreign country; * * *. 


The plaintiff’s application for remission of the duties paid was:made 
under § 258, providing in pertinent part: 
§ 258 Remission for necessary repairs. 


If the owner or master of such vessel furnishes good -and suf- 
ficient evidence— 


(1) That such vessel, while in the regular course of her voy- 
age, was compelled, by stress of weather or other casualty, 
to put into such foreign port and purchase such equipments, 
or make such repairs, to secure the safety and seaworthiness 
of the vessel to enable her to reach her port of destina- 
tion; 

* * * 


~ ” * * * « * 
then the Secretary of the Treasury is authorized to remit or re- 
fund such duties, * * *. 

The defendant previously moved to dismiss the action asserting 
that the court lacked jurisdiction. It contended that the statutory 
authority conferred upon the Secretary of the Treasury to remit repair 
duties was entirely discretionary, and that the exercise of that dis- 
cretion was final and not subject to judicial review. The court held, 
however, that the contention was without merit. Suwannee Steamship 
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Company v. United States, 70 Cust. Ct. 327, C.R.D. 73-3, 354 F. 
Supp. 1361 (1973). The court advanced two reasons for its holding. 
The first reason was that there was a strong presumption in favor of 
judicial review of administrative action and that indeed judicial re- 
view of such administrative action was the rule and nonreviewability 
an exception which must be demonstrated. The second reason set 
forth by the court was that defendant’s assertion that the Secretary’s 
exercise of discretion was judicially unreviewable ignored the man- 
date of section 706(2)(A) of the Administrative Procedure Act, 5 
U.S.C. 706(2) (A), which provides: 
§706 Scope of Review. 


To the extent necessary to decision and when presented, the 
reviewing court shall decide all relevant questions of law, interpret 
constitutional and statutory provisions, and determine the mean- 


ing or applicability of the terms of an agency action. The review- 
ing court shall— 


* * * * * * * 


(2) hold unlawful and set aside agency action, findings, and 
conclusions found to be— 


(A) arbitrary, capricious, an abuse of discretion, or other- 
wise not in accordance with law; * * *. [Italic in original] 
Against this background, the court in the second Suwannee case, 
supra, 79 Cust. Ct. 19, concluded: (1) That judicial review of 
administrative action based upon the exercise of discretionary author- 
ity is available to assure that the administrative action is not arbitrary, 
capricious, or an abuse of discretion, or otherwise not in accordance 
with law; (2) that in cases of express delegation of discretionary 
authority, where the administrative action is not contrary to law 
and has a rational basis, the courts will not substitute their judgment 
for that of the administrator; and (3) that where no formal record 
of the administrative proceeding is made, the agency determination 
must be accompanied by an explanation of its action sufficient to 
enable the reviewing court to determine whether the action was 
reasonable. Tested by these standards, the court held that the Secre- 
tary acted reasonably and did not abuse his discretion by refusing to 
remit the duties paid on the foreign repairs to the vessel. And since 
the Secretary’s action was not shown to be arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with law, the action 
was dismissed.” 
From the foregoing, it is apparent that there is a basic difference 
between Suwannee and the situation here. For in Suwannee, the Secre- 


2 In Michelin v. United States, supra, C.R.D. 79-6, slip op. at 57-61, another judge of this court in dictum 
disagreed that secs. 257 and 258—covering duty on ship repairs and remissions for necessary repairs—provided 
“‘discretionary’’ authority to the Secretary to remit the duties. Rather, the court in Michelin was of the view 
that the statutory provisions in question were ‘“‘mandatory’”’ in nature so that the scope of review was via 
.& de novo proceeding rather than a review of the administrative record. 
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tary was delegated by the Congress discretionary authority. Here, by 
contrast, it is clear from what has been said that Congress intended in 
the Trade Act of 1974 that absent the three specified conditions pre- 
cedent to the invocation of the discretionary waiver authority in 19 
U.S.C. 1303(d)(2), the countervailing duty law be enforced on the 
basis of the unambiguous statutory language and the case law constru- 
ing it. Put otherwise, Congress did ‘‘not”’ intend to give the Secretary 
of the Treasury a broad grant of discretion. To the contrary, Congress 
intended that the countervailing duty statute be enforced “in keeping 
with the intent of Congress reflected in the broad, explicit and mandatory 
terms used in section 303.” S. Rept. No. 92-1221, 92d Cong., 2d sess. 8 
(1972), supra. (Italic added.) Perhaps, in this regard, it is well to repeat 
what has been said before that the language of section 303 of the 
Tariff Act is “mandatory” and that whenever a bounty or grant has 
been conferred, the Secretary “‘must’’ impose countervailing duties. 
Defendant also relies on Pasco Terminals, Inc. v. United States, 80 
Cust. Ct. , C.R.D. 78-3 (1978), where this court held that the 
scope of review of an International Trade Commission’s finding of 
injury under the Anti-Dumping Act was, among other things, arbitrary 
or capricious, an abuse of discretion, or otherwise contrary to law. 
But there again, a determination of whether or not there was injury 
under that law is committed by Congress to the sound discretion of 
the Commission, Furthermore, under the Commission’s practice, an 
administrative record is made, hearings are held, cross-examination 
of witnesses is permitted and specific and detailed findings are made. 
Additionally, defendant relies on the decision of the Court of Customs 
and Patent Appeals in Hammond Lead, supra, as support for its posi- 
tion that review is limited to review of the administrative record. The 
following dictum in that case is pertinent (58 CCPA at 141): 

The Congress may well have intended the scope of section 516(b) 
to be all the scope to litigate the domestic industry should be 
allowed to have. Of course, any customs exaction benefits the 
domestic industry to the extent it hinders the importer and 
weakens him financially and as a competitor. The need of the 
domestic industry for full enforcement of regular duties, however, 
might have appeared to Congress much greater than in the case 
of penal or retaliatory exactions. The former may be the basis 
on which capital is invested and production planned. No one 
would depend on the continuance of an exaction, the very purpose 
of which is to end the practice that called it into being. Thus it 
may be that any decision limiting 516(b) may correspondingly 
limit the access of a complaining domestic industry to any kind 
of court relief. On the other hand, the modern tendency to fashion 
a remedy for any injury is a strong one, and it could be the regular 
courts would take jurisdiction in cases outside section 516(b), where 
the domestic industry showed clear illegality and substantial injury. 
Such a proceeding would not be a de novo determination like the 
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one the court below made here, but would, we think, be more in the 
nature of a review of the administrative decision, which would be 
overturned only if found arbitrary, capricious, or not founded on 
substantial evidence. A court considering the fashioning of such 
relief would have to consider its need in light of judicial remedies, 
and also such extra-judicial ones as the domestic industry might 
have, in resort to the Congress or to the Tariff Commission. We 
do not undertake to predict the answer. [Italic added.] 

More specifically, the court in Hammond Lead (as previously 
explained in detail) had determined that an American manufacturer 
had no right under 19 U.S.C. 1516 (as it then existed) to challenge 
negative countervailing duty determinations. It went on to suggest 
by way of the foregoing dictum that “it could be the regular courts 
would take jurisdiction in cases outside section 516(b), where the 
domestic industry showed clear illegality and substantial injury.” 
[Italic added.] Then, to ‘contrast’? the kind of review that would be 
available in a district court proceeding with the review available in a 
section 516 proceeding in this court, the Court of Customs and Patent 
Appeals pointed out that “[S]uch a proceeding would not be a de 
novo determination like the one the court below made here * * *.” 
Stated differently, the Court of Customs and Patent Appeals did not 
criticize this court for holding a trial de novo; instead, the court 
indicated that that is the kind of review available in this court (when 
this court has subject matter jurisdiction). 

Finally, it is interesting to note that in 1978, at the request of the 
Department of Justice, a bill, S. 2857, entitled the Customs Court 
Act of 1978, was introduced and a hearing held thereon. See hearing 
before the Subcommittee on Improvements in Judicial Machinery of 
the Senate Committee on the Judiciary on S. 2857, 95th Cong., 2d 
sess. (1978). Section 2640 of the bill provided that if an American 
manufacturer, producer, or wholesaler challenged a decision of the 
Secretary of the Treasury under the countervailing duty statute that 
certain imported merchandise had not received the benefit of a bounty 
or grant, a trial de novo would “not” be available but rather, as 
specified in the Administrative Procedure Act, judicial review would 
be limited to whether the Secretary’s decision was arbitrary, ca- 
pricious, and abuse of discretion or otherwise not in accordance with 
law. See hearing, id. at 25, 26. What is more, the statement of the De- 
partment of Justice in explanation of this provision makes it clear that 
it was “not” intended to be of a “clarifying” nature. Thus, the De- 
partment explained (hearing, p. 56): 

6. If an American manufacturer, producer, or wholesaler wishes 
to challenge a decision of the Secretary of the Treasury, under 
the countervailing duty statute, that certain imported mer- 
chandise has not received the benefit of a “bounty or grant,’”’ he 
may do so by means of the procedure specified in subparagraph 
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(d). A trial de novo will not be available. Judicial review will pro- 
ceed as specified in the Administrative Procedure Act, except 
that the “substantial evidence” test will not be applicable. 
[Italic added.] 


It is important to add that the bill was “‘not’”’ enacted. 

In sum—and for the reasons indicated—the court rejects the de- 
defendant’s contention that the scope of review is limited to the ques- 
tion of whether the Secretary’s decision was arbitrary or capricious. 

But even assuming that there is any validity to the defendant’s 
contention—and there is none—the Secretary’s negative determina- 
tion is also arbitrary and capricious and contrary to law. As indicated 
earlier, none of the factors employed by the Secretary in making this 
determination is relevant. In fact, as the record makes manifest, de- 
fendant has demonstrated (1) an inability to articulate the reason 
that the ad valorem size of the benefit was a factor in the Secretary’s 
negative determination, when that benefit was admittedly greater 
than de minimis; (2) an inability to articulate the reason that the 
level of exports was a factor in the Secretary’s negative determination 
when (a) that level was known to the Secretary when he issued his 
“final” “affirmative” determination on January 7, 1976, (b) that level 
was greater than de minimis, and (c) the amount of bounty per unit 
exported is the same whether the level of export is miniscule or great; 
and (3) an inability to demonstrate that the “‘effect” of the regional 
development programs is other than the bestowal of bounties or 
grants, as contemplated by section 303. 

With respect to the last point, in an apparent effort to circumvent 
the teaching of Nicholas that the “purpose” of a Government program 
is irrelevant, defendant has asserted that the Secretary took into 
account the ‘‘effects” of the programs, not the “‘purpose.”’ Defendant 
has further asserted that effects were not in the form of “premiums” 
but rather “offsets,” arguing that the former are countervailable 
bounties or grants while the latter are not. 

Actually, the Secretary made no findings at all with respect to the 
effects of the Italian programs. All that was said in the published 
countervailing duty order of March 8, 1977, here in issue was that the 
the Italian Government advised Treasury of certain matters. Further, 
in its response to the plaintiffs’ interrogatory No. 23, defendant said 
that the Italian Government spoke of design—that is, ‘“purpose’’— 
of that Government’s programs. 

Finally, to say that the “effect” of the Italian programs was not to 
provide a premium, but rather to provide an “offset’’ is irrelevant. In 
Nicholas, the importer made essentially the same argument that the 
defendant is making here. Nicholas urged that the payments there in 
issue were not “premiums” but were nothing more than compensation— 
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“offsets” —for certain additional costs experienced by distillers as a 
result of Great Britain’s peculiar and complex excise regulations. The 
payments, it was argued, did not even compensate the loss they were 
intended to reimburse. 249 U.S. at 37-38. However, the Supreme Court 
rejected the argument, stating (id. at 39): 
We do not think that it is a repelling answer to say that * * * 
[the spirits] are sold here at the same price that they would be 
sold for in the United Kingdom if the latter imposed no tax; that 
is, sold here as if they had not been taxed at all, and therefore sold 
not below their natural cost. This is mere speculation of the effects 
of a different situation. 

The court was of the view that “[t]here can be * * * but one inquiry: 
Was something—bounty or grant—paid or bestowed upon the ex- 
portation of spirits?’”’, id. at 39, and it answered in the affirmative. 

Here, too, there can be but one inquiry: Was something—bounty 
or grant—paid or bestowed upon the manufacture or production or 
export of float glass? Defendant has admitted as much. Further 
inquiry is neither relevant nor necessary. 


Remand Is Not Permissible 


Defendant urges that if this Court should determine that the 
Secretary’s decision was erroneous, the court should not proceed to 
make a determination as to whether a bounty or grant exists, but 
should stay proceedings and order the Secretary to consider the matter 
anew. The request is without foundation and is rejected. 

In the Customs area, this court has always substituted its opinion 
on matters of law for the opinion of the Secretary of the Treasury or 
his delegate, when this court believed the latter to be incorrect. When 
the court disagrees with a tariff classification decision, it does not 
remand for the purpose of permitting the making of an administrative 
classification decision consistent with the court’s—it orders reliquida- 
tion in accordance with the court’s decision. 

Similarly, in the three countervailing duty cases where the court 
has disagreed with the Secretary’s determination, the court did not 
remand to permit the Secretary to make a new determination. In 
Energetic Worsted Corp. v. United States, 51 Cust. Ct. 55, C.D. 2413 
(1963), rev'd, 53 CCPA 36, C.A.D. 874 (1966), this court in its judg- 
ment in conformity with the mandate of the Court of Customs and 
Patent Appeals ordered, adjudged, and decreed that judgment be 
“entered sustaining the protest claims that the assessment of counter- 
vailing duties on the wool tops in question was and is illegal and void, 
and that the said merchandise is not subject to any countervailing 
duties, and the district director at the Port of Philadelphia is directed 
to reliquidate the entries accordingly.” In Hammond Lead Products, 
63 Cust. Ct. 315, supra, rev’d on jurisdictional grounds, 58 CCPA 129, 
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supra, this court in its initial judgment ordered, adjudged, and decreed 
“that the American manufacturer’s protest in this case be, and the 
same hereby is, sustained and the district director of Customs at 
Laredo, Tex., will reliquidate the entry by adding, pursuant to section 
303 of the Tariff Act of 1930, an additional duty equal to the amount 
as found by the Secretary of the Treasury, of the bounty or grant 
bestowed by the Mexican Government upon the exportation of lith- 
arge.” And in Zenith Radio Corporation v. United States, 78 Cust. Ct. 
59, C.D. 4691, 430 F. Supp. 242 (1977), rev’d, 64 CCPA 130, supra, 
aff'd, 437 U.S. 443, supra, this court, in its judgment order, directed 
the Secretary of the Treasury ‘‘to ascertain and determine or estimate 
the net amounts of the bounty or grant paid or bestowed on the 
exportation of the subject electronic products from Japan and to 
order the appropriate customs officers throughout the United States 
to assess countervailing duties, in said net amounts equal to the said 
bounty or grant, on the subject electronic products exported from 
Japan, entered or withdrawn from warehouse for consumption on or 
after the day following the date of entry of this order.” Indeed, at no 
time during the Zenith litigation did the government question the 
authority of this court to make the determination that a bounty or 
grant has been bestowed. 

Now, defendant contends—without any basis—that this couré 
should not make that legal determination, and urges a result which 
cannot be harmonized with (1) subsections (e) and (g) of 19 U.S.C. 
1516; ” (2) the mandate for expeditious handling of American manu- 
facturers’ litigation in 28 U.S.C. 2633 and 28 U.S.C. 2602; and 
(3) the mandate for expeditious handling of countervailing duty cases 
in 19 U.S.C. 1303 (a) (4). 

In support of its request for a stay, defendant relies primarily on 
United States v. Bianchi & Co., 373 U.S. 709 (1963). Such reliance is 
totally misplaced. Bianchi involved the interpretation of the so-called 
Wunderlich Act which provides in substance that a decision of @ 
government agency on a question of fact pursuant to the ‘“disputes” 
clause in a government contract shall be final and conclusive unless 
the decision is arbitrary or capricious or is so grossly erroneous as 
necessarily to imply bad faith or is not supported by substantial 
evidence. The controversy arose as follows: A Government contractor 
claimed additional compensation under his contract. The contract- 
ing officer denied his claim, whereupon an appeal was taken to the 
Government agency’s board of claims and appeals. An adversary 
hearing was held before the board, at which a record was made, and 


22 These subsections make clear the congressional intention that entries made after the publication of a 
court decision favorable to the American manufacturer shall be liquidated in accordance with the final 
judicial decision in the action. 
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each side offered its evidence and had an opportunity for cross- 
examination. 373 U.S. at 711. The board ruled for the Government, 
following which the contractor filed suit in the Court of Claims. The 
Court of Claims heard the controversy de novo and found for the 
contractor. The Supreme Court granted the Government’s petition 
for certiorari, reversed the Court of Claims, and held that judicial 
review must rest solely on consideration of the administrative record. 

Among other things, the respondent-contractor contended before 
the Supreme Court that the Court of Claims had no power to remand 
such a case to the agency concerned and thus if the administrative 
record was defective or inadequate, or revealed the commission of 
some prejudicial error, the court could only hold an evidentiary hear- 
ing and proceed to judgment. The Supreme Court said there were two 
answers to this contention. First, there would undoubtedly be situa- 
tions in which the Court of Claims would be warranted on the basis 
of the administrative record * in granting judgment for the contractor 
without the need for further administrative action. Second, in situa- 
tions where the court believed that the existing administrative record 
did not warrant such a course, but that the agency determination 
eould not be sustained under the standards laid down by Congress, 
the court could stay its proceedings pending some further action 
before the agency. Such a stay, the court continued, would be justified 
where the agency failed to make adequate provision for a record that 
could be subject to judicial scrutiny. Concluding, the court observed 
that where the agency failed to remedy the particular substantive or 
procedural defect or inadequacy, the sanction of judgment was always 
available to the court. 378 U.S. at 717-718. 

Merely to recite this background and holding in Bianchi is enough 
to establish its complete irrelevance here. 

The only other case relied on by the defendant in support of a 
request for a remand is Voss International Corp. v. United States, 78 
Cust. Ct. 130, C.D. 4698, 432 F. Supp. 205 (1977). In that case, an 
importer challenged the imposition of special dumping duties. In his 
first cause of action, he contended that the Tariff Commission’s 
determination of injury was invalid under 19 U.S.C. 160(a) on the 
ground that it was achieved by a 2-to-2 vote of the five Commissioners 
who attended the meeting, while the fifth Commissioner present at 
the meeting declined to vote.** Defendant contended that the affirma- 
tive determination of injury by the Commission was valid, as a matter 
of law, on the basis of the “evenly divided” provision in 19 U.S.C. 

28 Here of course, as explained previously, there is no “administrative record’’ nor is one required. 
4419 U.S.C. 160(a) provides in relevant part: 
* * * For the purposes of this subsection, the said [Tariff] Commission shall be deemed to have made 


an affirmative determination [of injury] if the Commissioners of the said Commission voting are evenly 
divided as to whether its determination should be in the affirmative or in the negative. [Italic added.] 
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160(a). Defendant asked, however, in the alternative, that if the 
court concluded that the Commission determination contained a 
procedural flaw, the case be remanded to the Commission so as te 
afford that agency an opportunity to consider again, by way of a new 
vote, the question of injury. This court granted the alternative request 
for a remand based on the court’s desire to avoid needless judicial 
controversy. For on remand, had all members of the Commission voted 
on the injury question or had the fifth Commissioner actually voted, 
all controversy as to the validity of the injury question would have 
been avoided. See 78 Cust. Ct. at 136, n. 5.% Again, the Voss case is 
totally irrelevant here. 


Date for the Imposition of Countervailing Duties 


The court having determined that imports of float glass produced 
by SIV should be countervailed, there remains the question as to the 
date for the imposition of such duties in accordance with this decision. 
Section 516(¢) of the Tariff Act of 1930, as amended (19 U.S.C. 
1516(b)) provides: 

If the cause of action is sustained in whole or in part ‘by # 
decision of the United States Customs Court or of the United 
States Court of Customs and Patent Appeals, merchandise of 
the character covered by the published decision of the Secretary, 
which is entered for consumption or withdrawn from warehouse 
for consumption after the date of publication of the court decision, 
shall be subject to appraisement, classification, and the assess- 
ment of duty in accordance with the final judicial decision in the 
action, and the liquidation of entries covering the merchandise 
so entered or withdrawn shall be suspended until final disposition 
is made of the action, whereupon the entries shall be liquidated 
or, if necessary, reliquidated in accordance with the final deci- 
sion. [Italic added.] 

Plaintiffs relying on 73 C.J.S. Publication (1951) note that the word 
“publication”? means making public; making known to the public; 
making available for public scrutiny. Thus, plaintiffs argue that as 
used in section 516(g), the term “publication” can only refer to the 
making available to the public of court decisions—that is, the filing or 
entry of court orders and opinions, and does not mean “reporting” or 
“printing” in an unspecified journal or reporter. Defendant, on the 
other hand, contends that “publication” means publication by .the 
Secretary of the Treasury in the Customs BuLietin. 

In the only section 516(d) case which has been decided ‘to date, 
Zenith Radio Corporation v. United States, 78 Cust. Ct. -59, supra, 
this court ordered the assessment of countervailing duties on entries 

25 Subsequently, the court was advised that the Commission, after careful consideration, chose to stand 


by its original vote and corresponding determination cn injury. Thereafter, the court: held that the Com- 
mission’s determination of injury was procedurally valid. 78 Cust. Ct. 130. 





132 CUSTOMS COURT 


made on or after the day following the date of entry of the court’s 
order. 11 Cust. Buti. No. 19, at 79. On appeal, the Government 
challenged (1) this court’s determination that a bounty or grant had 
been bestowed; and (2) this court’s order that countervailing duties 
be assessed on entries made on or after the day following entry (rather 
than publication in the Customs Butierttn) of this court’s decision. 
The Court of Customs and Patent Appeals reversed on the first 
issue but specifically declined to reach the second issue. United States 
v. Zenith Radio Corporation, 64 CCPA at 133, n. 8. The two dissenting 
judges in Zenith did reach the issue and expressed agreement with 
the Government’s position, stating (64 CCPA at 163-164): 


Section 257 of 28 U.S.C. provides that all decisions of the 
Customs Court shall be filed and be open to inspection and that 
the Secretary shall publish weekly such decisions as he or the court 
may designate and abstracts of all other decisions. Thus, the 
statutes distinguish between filing or entry of a decision and 
publication thereof, which obviously would not occur simul- 
taneously with the filing or entry. Until January 4, 1967, publica- 
tion was in “Treasury Decisions.” Effective “January 4, 1967, 
the name was changed to “Customs Buttetin” (31 FR. 16580). 
[Italic in original.] 

Although appellee argues that “publication” means ‘making 
available to the public,” which would occur upon the filing or 
entry of court orders and decisions, I am satisfied that the word 


“publication” in section 516(g) and the word “publish” in sec- 
tion 257 are in pari materia; further, that acquiescence by Con- 
gress in the Secretary’s practice of carrying out its mandate in 
section 257 creates a presumption of Congressional approval of 
that practice. Appellee has provided no evidence clearly showing 
Congressional disapproval of that practice. 


However, as has been noted, the majority of the Court of Customs 
and Patent Appeals expressed neither agreement nor disagreement 
with that aspect of this court’s order pertaining to the effective date 
for assessment. Nor did the Supreme Court reach the issue. 

I must respectfully disagree with the dissenting judges of the 
appellate court in their interpretation of section 516(g) and conclude 
that the three-judge panel of this court was correct, for the following 
reasons: 

First: One cannot properly impute the intent of publication in 
the weekly Customs Butietin when Congress merely said ‘‘publica- 
tion.”” When Congress meant “published [publication] in the weekly 
Customs Butuetin (Treasury decisions)” it said so. See 19 U.S.C. 
1516(b); 19 U.S.C. 1315(d). One cannot draw any inference from 
58 U.S.C. 257 with respect to 19 U.S.C. 1516(g). Section 257 does 
not mention the Customs BuLuetIN at all, and neither that section 
nor any other statute refers to the publication of customs decisions 
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of this court, the Court of Customs and Patent Appeals or the Supreme 
Court in any periodical.”¢ 

Second: The legislative history of 19 U.S.C. 1516(g), which we now 
consider, clearly demonstrates that “publication” was not intended 
to mean “publication in the weekly Customs BuLierin.” 

Section 516(b) of the Tariff Act of 1930, as originally enacted, 
provided for the suspension of liquidations of imported merchandise 
while an American manufacturer’s protest was being litigated in the 
Customs Court. 46 Stat. 687. Thus, if American manufacturers were 
successful in litigation, the effect of any judgment reached back to 
those importations made during litigation. 


However, the Treasury Department was of the view that certain 
American manufacturers were abusing this vehicle—i.e., were filing 
protests in order to inject uncertainty into importers’ affairs, and the 
Department supported legislation which was to become the Customs 
Administrative Act of 1938, 52 Stat. 1077, and which amended section 
516 by introducing the language now in issue. 

At the hearings before the Ways and Means Committee, the 
Treasury Department representative explained the purpose of the 
proposal (which spoke of “publication of the court’s decision”), as 
follows (Hearings before the House Ways - Means Committee on 
H.R. 6738, 75th Cong., 1st sess. 99 (1937)) 


The present amendment will not in any way preclude the 
domestic manufacturer, wholesaler, or producer from carrying 
his protest from the Secretary’s decision as to classification or 
duty rate to the customs courts. All it will do is eliminate as far 
as possible the protracted period of suspension of liquidation 
during which importers do not know what duties they are going 
to have to pay. 

The amendment incorporated in section 15 of the present bill 
provides that the decision of the Secretary of the Treasury, 
adverse to the complainant, will remain in effect; that is, that 
imports may be imported or withdrawn from warehouse at the 
existing duty rate until the first decision of the customs courts, 
whether it be the lower or the upper court, adverse to the Secretary’s 
decision. If the customs court hands down a decision adverse to the 
Secretary’s decision, that would make, of course, a prima-facie case 
for the merits of the domestic manufacturer’s, wholesaler’s, or pro- 
ducer’s position. And then prospectively, and prospectively only, 
the higher duty rates come into effect, but they will not be retro- 
active, as they are at present, for periods running up to 3% years, 
during which the liquidation of all entries of merchandise involved 
in any such protest is suspended. Jn other words, the results of a 
successful domestic protest will apply only to importations subsequent 
to a judicial ruling sustaining the protest and not, as at present, to 


26 The term “publication of the court’s decision” in 19 U.S.C. 1516(g) clearly refers to decisions of the 
Court of Customs and Patent Appeals and the Supreme Court as well as this court. 
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importations made in some cases several years prior to such a ruling. 
[Italic added.] 

The Ways and Means Committee reported out the bill stating, 
with respect to the relevant section: ‘‘Under the new law importers 
may import their merchandise upon payment of duties in accordance 
with Treasury findings until a prima facie case against the correctness 
of such findings is made by a judicial decision adverse to the Treasury’s 
findings. H. Rept. No. 1429, 75th Cong., 1st sess. 4 (1937). 

While the Senate Finance Committee also approved the proposal, 
that committee introduced an amendment to give American manu- 
facturers’ protests “a preferred status on the dockets of the customs 
courts’. S. Rept. No. 1465, 75th Cong., 3d sess. 9-10 (1938). At the 
Senate-House conference, the House receded, H. Rept. No. 2677, 
75th Cong., 3d sess. 7 (1938), and the proposed amendment to ex- 
pedite became law. (This is now ccdified in 28 U.S.C. 2633 and 2602.) 

What is clear from the foregoing is that: (1) Congress wished to 
correct the situation under which importations could be subjected to 
extended periods of uncertainty during American manufacturers’ 
litigation; (2) in resolving this situation, Congress was mindful of the 
diminution of American manufacturers’ rights—i.e., the benefit of a 
favorable judgment would no longer be applicable to importations 
made during litigation; (3) Congress contemplated application of the 
American manufacturers’ claimed rate of duty on entries, once there 
was a prima facie showing of correctness—a favorable court decision; 
and (4) Congress, in wishing to preserve and protect American manu- 
facturers’ rights, now that decisions in American manufacturers’ cases 
could no longer reach merchandise entered while litigation in the trial 
court was pending, directed that American manufacturers’ litigation be 
treated expeditiously. The foregoing demonstrates that Congress did 
not wish to have American manufacturers’ rights lessened further by 
requiring them to wait there to four weeks after a favorable decision— 
a prima facie that their claim was just—before benefitting therefrom.” 

Third: Whenever Congress requires publication in the weekly 
Customs Buuuetin (or Treasury decisions) it is for the purpose of 
providing a certain grace period to affected members of the public. 
Thus, 19 U.S.C. 1315(d) provides: 


21 Pertinent also are the following comments of the House Ways and Means Committee with respect to 
the amendment to the Trade Act of 1974 allowing judicial review of negative countervailing duty determi- 
nations (H. Rept. No. 93-571, 93d Cong., 1st sess. 77 (1973)): 

Following the first judicial decision not in harmony with the Secretary’s decision, liquidation of all 
entries of the subject merchandise subsequent to that decision is suspended pending a final judicial 
decision. If that decision is sustained on appeal, the merchandise concerned is subject to appraisement, 
classification, or assessment of duty in accordance with the final decision and effective as of the day 
after the date of the first judicial decision. The same procedure will de followed in cases involving 
negative countervailing duty determinations wherein the court will determine whether or not a bounty 
or grantis being paid or bestowed on the merchandise in question. 
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No administrative ruling resulting in the imposition of a 
higher rate of duty or charge than the Secretary of the Treasury 
shall find to have been applicable to imported merchandise under 
an established and uniform practice shall be effective with re- 
spect to articles entered for consumption or withdrawn from 
warehouse for consumption prior to the expiration of thirty 
days after the date of publication in the weekly Treasury decisions 
of notice of such ruling; but this provision shall not apply with 
respect to the imposition of antidumping duties or the imposi- 
tion of countervailing duties under section 1303 of this title. 


Similarly, 19 U.S.C. 1516(b), which harmonizes with section 1315 
(d), provides: 


If, after receipt and consideration of a petition filed by an 
American manufacturer, producer, or wholesaler, the Secretary 
decides that the appraised value of the merchandise is too low, 
that the classification of the article or rate of duty assessed 
thereon is not correct, or that countervailing duties or antidump- 
ing duties should be assessed, he shall determine the proper 
appraised value or classification, rate of duty, or countervailing 
duties, or antidumping duties and shall notify the petitioner of 
his determination. Except for countervailing duty and antidump- 
ing duty purposes, all such merchandise entered for consumption 
or withdrawn from warehouse for consumption more than 30 
days after the date such notice to the petitioner is published in 
the weekly Customs BuLuertin shall be appraised or classified 
or assessed as to rate of duty in accordance with the Secretary’s 
determination. For countervailing duty purposes, the procedures 
set forth in section 1303 of this title shall apply. For antidumping 
duty purposes, the procedures set forth in section 160 of this title 
shall apply. 

Under these statutory provisions, before the rate of duty or value 
is increased, importers will have an opportunity to enter goods, which 
on the date of publication are on the high seas or under contract to 
purchase. The passage of 30 days between the announcement of the 
new rate or value in the Customs BuLLEtIN and the effective date 
of the new administrative ruling is consistent with this statutory 
plan. 

However, “the publication of the court decision” in section 516(g) 
is not for the purpose of establishing a grace period. The decision 
becomes effective the date after (“not’’ 30 days after) publication. If 
the first notice of an increased duty liability to the importers is the 
reporting of a decision in the Customs Butuerin, clearly Congress 
did not intend to afford importers time to enter previously ordered 
merchandise (or merchandise in transit) at the preexisting rate of 
duty. The clear purpose of section 516(g), unlike the “change of 
practice” provisions, is to establish a cutoff date, i.e., the date on 
which entries become susceptible to a court decision. 

289-737—79-—10 
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From what has been said, it follows that interpretation of the term 
“publication” in section 516(g) does not mean “publication in the 
Customs Bu.uetin.” Rather, it is concluded that this court’s read- 
ing of section 516(g) implicit in its order in Zenith was correct and 
should be followed in this case. 

Conclusion and Order 


In view of all the foregcing, the court holds that the payment or 
bestowal of the grants in question upon the manufacture or produc- 
tion of float glass in Italy by SIV are bounties or grants within the 
ambit of the countervailing duty law.”® 

It is therefore ordered that plaintiffs’ motion for summary judgment 
be granted and that defendant’s cross-motion for summary judgment 
be denied. 

It is further ordered that the Secretary of the Treasury (1) ascertain 
and determine or estimate the net amount of the bounties or grants 
paid or bestowed upon the manufacture or production of float glass 
in Italy by SIV; and (2) direct the appropriate Customs officers 
throughout the United States to assess countervailing duties thereon, 
in said net amount equal to the said bounties or grants, entered or 
withdrawn from warehouse for consumption on or after the day 
following the date of entry of this order. 


28 For the reasons set forth in this opinion, I must respectfully disagree with the decision of Judge Ford 
in ASG Industries, et al. v. United States, C.D. 4782, supra, holding that bounties or grants on float glass 
produced in West Germany were not countervailable on the ground that they did not tend to distort inter- 
national trade. Similarly, I must respectfully disagree with the decision of Judge Landis in ASG Industries 
et al. v. United States, C.D. 4788, supra, holding that benefits extended to a British float glass producer 
under a British regional development program did not constitute bounties or grants on the basis that the 
Secretary of the Treasury had wide discretion in determining what acts of foreign governments confer 
bounties or grants and that in the instant case the Secretary’s interpretation was sufficiently reasonable. 
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Epce Import Corp. v. UnitTEpD STATES 


On Defendant's Motion to Strike 
and 
Plaintiff's Cross-Motion to Reopen Trial 


Court No. 75-8-02155 
Port of New York 
[Motion to strike denied; cross-motion to reopen trial denied.] 
(Dated March 26, 1979) 


Greenwald, Kovner & Goldsmith (Frank J. Hariton and Leo Goldsmith, Jr., of 
counsel) for the plaintiff. 

Barbara Allen Babcock, Assistant Attorney General (Susan Handler-Menahem, 
trial attorney), for the defendant. 


MEMORANDUM OPINION TO ACCOMPANY ORDER 


Lanois, Judge: In this case plaintiff in its complaint has claimed 
certain imported merchandise, to wit: Knives, should be classified 
under certain items of TSUS instead of under TSUS item 650-21, as 
classified by Customs. 


Plaintiff has filed brief to which defendant, pursuant to rules 1.1 
and 11.3(g),* has filed motion to strike out portions thereof which 


° Rue 1.1* * * 


s s & s s 2 ~ 


(b) Scope and Construction. These rules govern all proceedings in the U.S. Customs Court and shall be 
so construed as to promote the just, speedy and inexpensive determination of every action. They govern 
al] proceedings in actions brought after they take effect and also all further proceedings in actions then 
pending, except as provided for in rule 14.9(b). Where, in any proceeding or in any instance, there is no 


applicable rule of procedure, the judge or judges, before whom the action is pending, may prescribe the 
same. 

s * * * * * . 
RULE 11.3 BRIEFS 


s * e * * & * 
(g) General. Briefs must be compact, concise, logically arranged, and free from burdensome, irrelevant, 
immaterial, and scandalous matter. Briefs not complying with this rule may be disregarded by the court. 


2 e a s * s 2 
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allegedly make reference to factual matters not before the court and 
cites, inter alia, Application of Harrington, 55 CCPA 1459 (Patents), 
392 F. 2d 653 (1968), and Dreyfus v. Lilienfeld, 18 CCPA 1526 (Pat- 
ents), 49 F. 2d 1055 (1931). 

Plaintiff has filed response to defendant’s motion opposing the 
same, and in the alternative moves the court to set aside the submis- 
sion and reopen the trial. Defendant has filed opposition and response 
objecting to plaintifi’s previous motion to vacate submission of this 
case and reopen the trial. 

As motions to strike portions of a brief are only sparingly granted 
by the court (Application of Harrington and Dreyfus v. Lilienfeld, 
supra), and as the court will not be prejudiced or misled by any such 
matter and in order that the case may proceed to final disposition 
without unnecessary delay, the motion of defendant to strike and the 
motion of plaintiff to reopen the trial are each, respectively, denied. 

Defendant is ordered to file its answer brief on the merits of this 
case within 30 days from the date hereof. 


(C.R.D. 79-8) 


ArmstronG Bros. Toot Co. Er Au. v. Unitep States (GREAT 
Neck Saw MAnvurFrActurInG, Inc., Parry-IN-INTEREsST) 


Memorandum Opinion and Order 
Court No. 77-8-02004 
[Plaintiffs’ motion to compel discovery denied.] 
(Dated March 27, 1979) 


Frederick L. Ikenson for the plaintiffs. 
Barbara Allen Babcock, Assistant Attorney General (Joseph I. Liebman and 
Sidney N. Weiss, trial attorneys), for the defendant. 


NEwMaN, Judge: This is an American manufacturers’ action brought 
pursuant to 28 U.S.C. 1582(b), 28 U.S.C. 2632(a) and 19 U.S.C. 
1516(c) involving the Antidumping Act of 1921, as amended (19 
U.S.C. 160, et seq.). For the background of this litigation, reference 
is made to my prior opinion in Armstrong Bros. Tool Co. et al. v. 
United States, ete., 80 Cust. Ct. 160, C.D. 4751, 453 F. Supp. 889, 
modified on rehearing, 81 Cust. Ct. , C.R.D. 78-14 (1978). 

Plaintiffs have filed a motion to compel discovery under rule 6.5 
seeking access to six documents in the files of the Treasury Depart- 
ment. Defendant has interposed a claim of executive privilege respect- 
ing certain expurgated portions of the six documents supported by 
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an affidavit executed by the Secretary of the Treasury (Secretary). 
The Secretary’s affidavit asserts privilege respecting each of the six 
documents “‘to the extent they contain advice, recommendations, or 
statements of views and opinions by officials and staff members of the 
Treasury Department”. However, the Secretary’s affidavit did not 
specifically aver that the deleted portions comprise such “advice, 
recommendations, or statements of views and opinions * * *,” 

On January 4, 1979, an order was entered in this case directing the 
Secretary to prepare and transmit under seal to this court certified 
copies of the six documents in complete and unexpurgated form for 
an in camera inspection. Armstrong Bros. Tool Co. et al. v. United States, 
etc., 82 Cust. Ct. , C.R.D. 79-2 (1979). The Secretary has com- 
plied with that order, andI have made an in camera inspection of the 
disputed documents. Following the principles enunciated in my prior 
opinion herein, C.R.D. 79-2, and in Sprague Electric Company v. 
United States (Capar Components Corp., Party-in-Interest), 81 Cust. 
Ct. ——, C.R.D. 78-18, 462 F. Supp. 966 (1978) and cases there 
cited, I find that the deleted portions of each of the six documents 
comprise “advice, recommendations, or statements of views or opinions, 
of various officials and staff members of (the Treasury) Department,” 
as stated in the Secretary’s affidavit. Hence, defendant’s claim of 
privilege is sustained. 


Accordingly, it is hereby OrpEReEp that plaintiff’s motion for an 
order compelling discovery is denied. 
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US. Customs Service 


Treasury Decisions: 
Bicycle tires and tubes from the Republic of Korea, Title 19, Chap- 'T.D. No. 
ter 1, Part 153—Antidumping 
Bonds, Carrier (CF 3587) 
Countervailing duties—X-radial steel belted tires from Canada_.._. 79-116 
Countervailing duty order with respect to cheese from Austria is 
revoked; Sec. 159.47; Customs Regulations, Amended 79-110 
Foreign Currencies: 
Certified quarterly rates, April thru June, 1979 79-113 
Daily certified rates, March 26-30, 1979 79-111 
Rates which varied from quarterly rate, March 26-30, 1979__.. 79-112 
Tariff-rate quota (1979), fish dutiable under item 110.50, tariff 
schedules of the United States (TSUS) 79-109 
Customs Service Decisions: 
Classification: C.8.D. 
Woman’s pullover with decorative overstitching; ornamenta- No. 
tion 79-112 
Woman’s denim pants with decorative labels attached to waist- 
band; ornamentation 79-113 
Mountain climbing ropes; change in classification 79-115 
Men’s Safari jackets; ornamentation 79-116 
Boy’s corduroy pants with loop stitched to leg seam; ornamen- 
tation 79-117 
Woven cotton terry fabric sheared on one side 79-118 
Naptha containing benzenoid product 79-119 
“Siliglass,’’ woven glass fibers coated or laminated with silicon 
rubber 79-120 
Man’s jacket with manufacturer’s label stitched to left breast 
area; ornamentation . 79-121 
Sheer man-made fabrics of knit construction; brassiere made 
from such fabric 
Woman’s field jacket with epaulets; ornamentation 
Wool riding jacket with fabric overly collar; ornamentation... 79-124 
Wooden bookends with coin bank in bases__-...-_-_._-_____- 79-125 
“Nancy” lester: 2:5 te -scoee ses ee 2 eee eee el eed 79-126 
Woman’s raincoat with ornamental stitching 
Tubular textile braid in chief value of its core of lead 
Rubber buffing dust: 5 ost oes oF ee 79-129 
Woman’s shirt with loops on collar; ornamentation 
Woman’s pullover blouse knit by machine; lace blouse 
Sanitary belts; component material of chief value 
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Customs Service Decisions—Continued 

Classification—Continued C.8.D. 

Wolley-Pullies, military sweaters with fabric overlays on st 
shoulders and elbows; ornamentation 

Flashlite with alarm buzzer in handle 
Confectionery product similar to a candy bar___-_-_________- 79-135 

Duty assessment; cost of component materials; value of waste 

material 


Customs Court 


Abandonment, vacation of voluntary, C.D. 4793 
Administrative: 
Action; judicial review, C.D.’s 4793, 4794 
Law; judicial review of administrative action, C.D. 4793 
Procedure Act; scope of review, C.D. 4794 
American manufacturers’ action, C.D. 4794, C.R.D. 79-8 
Antidumping, C.R.D. 79-8 
Bounties or grants; Italy, C.D. 4794 
Bounty, C.D. 4794 
Bounty or grant, C.D. 4794 
Brief: 
Factual matters not before the court, C.R.D. 79-7 
Motion to strike portions of, C.R.D. 79-7 
Compliance with statutory provisions and customs regulations; notice of liquida- 
tion, C.D. 4793 
Congressional intent; Trade Act of 1974, C.D. 4794 
Construction: 
Administrative Procedure Act, sec. 706(2)(A), C.D. 4794 
Antidumping Act of 1921, as amended, C.R.D. 79-8 
Code of Federal Regulations title 19, see. 159.47(c), C.D. 4794 
Customs Administrative Act of 1938, 52 Stat. 1077, C.D. 4794 
Customs Regulations: 
Sec. 159.9, C.D. 4793 
Sec. 159.47(c), C.D. 4794 
Italian Law No. 853 (October 6, 1971), C.D. 4794 
Rules of U.S. Customs Court: 
Rule 1.1, C.R.D. 79-7 
Rule 6.5, C.R.D. 79-8 
Rule 11.3(g), C.R.D. 79-7 
Rule 12.1 C.D. 4793 
Tariff Act of 1897, sec. 5, 30 Stat. 151, 205, C.D. 4794 
Tariff Act of 1909, sec. 6, 36 Stat. 11, 85, C.D. 4794 
Tariff Act of 1913, sec. IV, par. E, 38 Stat. 114, 193, C.D. 4794 
Tariff Act of 1922, sec. 303, 42 Stat. 935, C.D. 4794 
Tariff Act of 1930: 
Sec. 303, 46 Stat. 687, C.D. 4794 
Sec. 516(b), 46 Stat. 687, C.D. 4794 
As amended: 
Sec. 303, C.D. 4794 
Sec. 303(d) (2), C.D. 4794 
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Construction—Continued 
Tariff Act of 1930—Continued 
As amended—Continued 
Sec. 303(e), C.D. 4794 
Sec. 500, C.D. 4793 
Sec. 514, C.D. 4793 
Sec. 516(g), C.D. 4794 
Tariff Schedules of the United States, item 650.21, C.R.D. 79-7 
Trade Act of 1974, 88 Stat. 1978 (1975), C.D. 4794 
Sec. 321(f) (1), C.D. 4794 
Sec. 331, C.D. 4794 
Sec. 331(a), C.D. 4794 
U.S. Code: 
Title 5, sec. 706(2) (A), C.D. 4794 
Title 19: 
Secs. 160 et seg., C.R.D. 79-8 
Sec. 160(a), C.D. 4794 
Sec. 257, C.D. 4794 
Sec. 258, C.D. 4794 
Sec. 1803, C.D. 4794 
Sec. 1303(a) (4), C.D. 4794 
Sec. 1303(d), C.D. 4794 
Sec. 1303(d) (1), C.D. 4794 
Sec. 1303(d) (2), C.D. 4794 
Sec. 1303(d) (2)(A), C.D. 4794 
Sec. 1303(d) (2) (B), C.D. 4794 
Sec. 1303(d) (2)(C), C.D. 4794 
Sec. 1303(e), C.D. 4794 
Sec. 1315(d), C.D. 4794 
Sec. 1516, C.D. 4794 
Sec. 1516(b), C.D. 4794 
Sec. 1516(c), C.R.D. 79-8 
Sec. 1516(d), C.D. 4794 
Sec. 1516(e), C.D. 4794 
Sec. 1516(g), C.D. 4794 
Title 28: 
Sec. 257, C.D. 4794 
Sec. 258, C.D. 4794 
Sec. 1582, C.D. 4794 
Sec. 1582(b), C.R.D. 79-8 
Sec. 2632(a), C.R.D. 79-8 
Sec. 2633, C.D. 4794 
Contribution to state welfare organizations, reduction of, C.D. 4794 
Countervailing: 
Duties; bounty or grant, C.D. 4794 
Duty laws; legislative history, C.D. 4794 
“Courtesy notice” of liquidation, reliance on, C.D. 4793 
Cross-motion: 
For summary judgment, C.D. 4794 
To reopen trial; motion to strike portions of brief, C.R.D. 79-7 
To set aside submission of case, C.R.D. 79-7 





Definition: 
Bounty, C.D. 4794 
Grant, C.D. 4794 
De novo review, C.D. 4794 
Discovery, motion to compel, C.R.D. 79-8 
Documents; motion to compel discovery denied, C.R.D. 79-8 
Duties, countervailing, C.D. 4794 
Executive privilege, claim sustained; Treasury Department documents, C.R.D. 
79-8 
Factual matters not before the court; brief, C.R.D. 79-7 
Financing: 
Low-interest rate, C.D. 4794 
Preferential, C.D. 4794 
Float glass, C.D. 4794 
Float glass from Italy; Secretary of the Treasury, negative countervailing duty 
determination, C.D. 4794 
Grant, C.D. 4794 
Investment grants, C.D. 4794 
Italy: 
Bounties or grants, C.D. 4794 
Regional development programs, C.D. 4794 
Judicial review: 
Administrative action, C.D.’s 4793, 4794 
Of administration action; administrative law, C.D. 4793 
Legislative history: 
Congressional Record: 
1921, vol. 61, p. 4132, C.D. 4794 
1972, vol. 118, p. 23484, C.D. 4794 
1972, vol. 118, p. 23883, C.D. 4794 
1972, vol. 118, p. 29695, C.D. 4794 
1972, vol. 118, pp. 32413-16, C.D. 4794 
1978, vol. 124, S. 18551 (daily ed. October 12, 1978), C.D. 4794 
1979, vol. 125, H. 1018-H. 1025 (daily ed. March 1, 1979), C.D. 4794 
Countervailing duty laws, C.D. 4794 
Hearings before the House Ways and Means Committee on H.R. 6738, 
75th Cong., Ist Sess. (1937), p. 99, C.D. 4794 
Hearing before the Subcommittee on Improvements in Judicial Machinery 
of the Senate Committee of the Judiciary on S. 2857, 95th Cong., 2d Sess. 
(1978), C.D. 4794 
H.R. 6767, 93d Cong., ist Sess., § 330 (1973), C.D. 4794 
H.R. 10710, 93d Cong., 1st Sess., § 331 (1973), C.D. 4794 
H.R. 15794, 92d Cong., 2d Sess., 118 Cong. Rec. 23484 (1972), C.D. 4794 
House Report No. 1429, 75th Cong., 1st Sess. (1937), p. 4, C.D. 4794 
House Report No. 2677, 75th Cong., 3d Sess. (1938), p. 7, C.D. 4794 
House Report No. 1980, 79th Cong., 2d Sess. (1946), pp. 45-46, C.D. 4794 
House Report No. 92-1583, 92d Cong., 2d Sess. (1972), C.D. 4794 
House Report No. 93-571, 93d Cong., 1st Sess. (1973), pp. 75-77, C.D. 4794 
House Report No. 93-1644, 93d Cong., 2d Sess. (1974), p. 45, C.D. 4794 
S. 3964, 92d Cong., 2d Sess., 118 Cong. Rec. 29695 (1972), C.D. 4794 
Senate Financial Committee Report on the Trade Reform Act of 1974 (H.R. 
10710), S. Rep. No. 93-1298, 93d Cong., 2d Sess. (1974), p. 183, C.D. 4794 
Senate Report No. 1465, 75th Cong., 3d Sess. (1938), pp. 9-10, C.D. 4794 
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Legislative history—Continued 
Senate Report No. 92-1221, 92d Cong., 1st Sess. (1972), p. 8, C.D. 4794 
Senate Report No. 92-1298, 92d Cong., 2d Sess. (1972), C.D. 4794 
Senate Report No. 93-1298, 93d Cong., 2d Sess. (1974), pp. 183-188, 260- 
261, C.D. 4794 
Staff of Senate Committee on Finance, Summary and Analysis on H.R. 
10710—the Trade Reform Act of 1973, 93d Cong., 2d Sess. (1974), pp. 50- 
51, C.D. 4794 
Liquidation notice, C.D. 4793 
Low-interest rate financing, C.D. 4794 
Motion: 
For rehearing, C.D. 4793 
For summary judgment, C.D. 4794 
To compel discovery denied; documents, C.R.D. 79-8 
To strike portions of brief; cross-motion to reopen trial, C.R.D. 79-7 
Notice of liquidation; compliance with statutory provisions and customs regula- 
tions, C.D. 4793 
Preferential financing, C.D. 4794 
Regional development programs; Italy, C.D. 4794 
Rehearing, motion for, C.D. 4793 
Scope of review; Administrative Procedure Act, C.D. 4794 
Secretary of the Treasury, negative countervailing duty determination; float 
glass from Italy, C.D. 4794 
Stay, request for, C.D. 4794 
Submission, cross-motion to set aside, C.R.D. 79-7 
Summary judgment: 
Cross-motion for, C.D. 4794 
Motion for, C.D. 4794 
Trade Act of 1974: 
Congressional intent, C.D. 4794 
Waiver of authority, C.D. 4794 
Treasury Department documents; executive privilege, claim sustained, C.R.D. 
79-8 
Treatises and related publications: 
N.Y. Times, March 29, 1979, p. D 12, C.D. 4794 
Schwartz, Administrative Law (1976), pp. 157-60, C.D. 4793 
Trial, cross-motion to reopen, C.R.D. 79-7 
Voluntary abandonment, request for vacation of, C.D. 4793 
Waiver of authority; Trade Act of 1974, C.D. 4794 
Words and phrases: 
Bounty, C.D. 4794 
“Courtesy notice’, C.D. 4793 
Grant, C.D. 4794 
Publication, C.D. 4794 
“Publication of the court’s decision”, C.D. 4794 
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